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No. 1120. 
Tne State OF Loursiana vs. W. W. BRADLEY ET AL. 


A married woman cannot bind herself as surety for her husband. 

A sheriff and ez-oficio tax collector is not entitled to deduct from amounts due the State for 
taxes and licenses and collected by him, the cost of deeds and copies charged to the 
State, in cases of purchases of lands sold for taxes and bought by the State. In the ab- 
sence of any law on the subject, the court cannot permit the deduction or charge or 
direct the allowance. Such a demand is reconventional in character and is not plead- 
able against the State. 

The conclusions of a district judge in the adjustment of claims between litigants involving 
accounts running through several years, will not be disturbed on appeal, where the 
same appear to be correct on their face and the aggrieved party has failed clearly to 
show error and injary. 


PPEAL from the Twenty-seventh District Court Parish of West 
Carroll. Williams, J. 





*Absent during this term on account of sickness. 





SUPREME COURT OF LOUISIANA. 





State vs. Bradley et al. 





M. J. Cunningham, Attorney General, and P. H. Toler, District At- 
torney, for Plaintiff and Appellee. 


H. P. Wells for Defendants and Appellants. 





The opinion of the Court was delivered by 

BeemupeEz, C. J. This is an action against the sureties of a default- 
ing sheriff, as tax collector, to recover $7635.34 with interest; restrict- 
ing the liability of each to the amount for which the bond was signed 
by him. 

The defense implies an acknowledgment of the claim, but sets up, 
for the main portion of it, payment, purchases of lands by the State, 
the return of blank licenses and of delinquent lists, also counter claims. 
It besides sets forth error in the accounts sued on by the State, which 
cover the space of five years. 

There was judgment for the State to the extent of about $3700 with 
interest as specified, limiting the liability of the sureties, to the amount 
for which they respectively bound themselves in the bond. The de- 
mand of the State was rejected, as regards the widow of the delinquent 
tax collector, who had also signed the bond. 

The sureties condemned have appealed and the State has asked an 
amendment of the judgment so as to recover the full amount claimed. 

The judgment relieving the wife as surety of her husband, is fully 
sustained by the law, which prohibits such suretyships. The accept- 
ance of such bond is censurable. 

The appellants specially complain that the lower court made no 
allowance for an “item of $748.15, which the tax collector was entitled 
to recover from the State, for deeds and copies to property sold for 
taxes and bought in for the State. 

We have been referred to no authority which authorizes such a 
charge and we know of none, which can justify its deduction from the 
revenues of the State, at the time of payment into the treasury. 

The claim is in the nature of a reconventional demand, which is not 
pleadable against the State and cannot be sustained. 

In the case of State vs. Barrow, Manning’s Unrep. Cases, p. 332, this 
Court has had occasion to consider and determine an analogous ques- 
tion, involving the right to fees of an attorney employed for the State, 

It then held that, where the law has not fixed the rate of an attor- 
ney’s commission and no rate has been agreed on with the auditor, 
under a law authorizing that officer to fix the rate, the court would not 
make the allowance, which was within the provision of the legislature. 


Se 




















































it- 


t 








MONROE, JUNE, 1885. 625 





Glass vs. Meredith. 





So say we, in the present controversy. If the defendants, in the 
name of their defaulting principal, are entitled to a credit for the cost 
of the deeds and copies issued to the State, they must address them 
selves to another department of the State government. 

A part of the matters of fact involved in this litigation, was referred 
to experts whose report is in the transcript. 

The district judge, before whom the case was developed and who 
passed upon it, took particular pains to examine critically the claims 
and counter ‘claims of the litigants and, in a written opinion which 
commands itself to approval, has reached the conclusion that the 
State was entitled to recover in part. 

We have followed him in his operations and are satisfied that his 
allowances and disallowances are correct and have done substantial 
justice between the parties. 

We deem unnecessary to consider expressly the various bills of ex- 
ceptions taken by the State, further than to say that we have given 
them full attention and find that they present no merit. Even if well 
founded, the State would not be materially benefitted thereby. 


Judgment affirmed with costs. 


FENNER, J., absent during the argument, takes no part. 








No. 1121. 


HENRIETTA GLASS AND HUSBAND vs. AXIE E. MEREDITH AND HUSBAND. 


A married woman cannot legally be held responsible as a negotiorum gestor, during the ex- 
istence of the community, even under a showing that she had made use of funds re- 
ceived by her husband for the account of a minor, either as an intermeddler or as the 
tutor of said minor. 

In a suit‘against a married woman duly separated in property from her husband, no judg- 
ment can be rendered against the latter, who is only a nominal party to assist his wife. 


PPEAL from the Fourth District Court, Parish of Caldwell. 
Bridger, J. 





Wear & Barry for Plaintiffs and Appellees. 
Boatner & Boatner for Defendants and Appellants. 





The opinion of the Court was delivered by 

Pocut, J. Henrietta Glass jis the;niece of A. E. Meredith, the de- 
fendant, by whom she was taken at the age of two years, after the 
death of her father and mother, raised and educated and with whom 
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she lived until the year 1882, when she married at the age of twenty- 


five years. 
The defendant is the wife of Iverson A. Meredith, from whom she 


_ was judicially separated in property in the year 1872. 

Together, and by act in due form, they adopted plaintiff as their 
child in the year 1872, having had no issue of their marriage. 

The object of plaintiff in this suit is to obtain a judgment against 
defendant, her aunt, for certain movable property consisting of cattle 
and of a horse, alleged to have been received for her by the defendant ; 
for the recovery of asum of $886 69 alleged to have been received 
for her from the succession of her maternal grandfather; for the addi- 
tional sum of $1125 as proceeds from the sale of some of her cattle, 
and for revenues derived from the others; for $225 for the use of her 
horse, and finally for the sum of $600 as compensation for household 
work, which she performed during a series of years at defendant’s 
house. 

In her answer, the defendant denies that she has received any prop- 
erty or money for account of plaintiff, but avers that her inheritance, 
consisting of cattle and of money, was received by her husband, I. A. 
Meredith, who had been appointed tutor to plaintiff, and who alone is 
accountable therefor. She also reconvened for all sums disbursed by 
her for the maintenance and education of plaintiff. 

The district court rendered judgment in favor of plaintiff in the 
sum of $830 00 and interests, subject to a credit of $300 00 allowed to 
defendant on her reconventional demand; the judgment was also in 
favor of plaintiff, recognizing her ownership of one horse and of 51 
head of cattle, condemning defendant in default of due delivery of 
the same, to pay to plaintiff, as the estimated value thereof, the sum of 
$483 00 and legal interests. 

Defendant appeals, and plaintiff prays for an amendment of the 
judgment, with a view to an increase of the amount allowed her, and 
to the entire rejection of the reconventional demand. 

The record shows that plaintiff did inherit the sum of $830 00, some 
20 head of cattle and one horse from the succession of her grand- 
father, and that all her inheritance went into the possession and con- 
trol of either defendant or of her husband. . 

Plaintiff contends for the theory that all of it went into the hands 
of her aunt, the defendant ; and the latter holds that it went into the 
possession of her hnsband. 

A careful examination of the voluminous record in the case, and a 
patient analysis of the evidence, have led us to the conclusion that 
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the preponderance of the proof in the case, both documentary and 
parol, is in favor of defendant’s theory. 

It may be, as contended for by plaintiff, that some of the funds ac- 
cruing to her from the succession of her grandfather were used in the 
paymeut by defendant of a part of the purchase price of a plantation 
which she acquired after her separation of property from her husband ; 
but the record shows to our entire satisfaction that the funds were not 
paid over to her by the administrator, but that they were paid to the 
husband, whose receipt for the same, in his capacity of tutor, is in the 
record. This is corroborated by the testimony of the administrator and 
by other satisfactory testimony. We note plaintiff’s contention that 
Meredith had not been legally qualified as tutor; but we are not con- 
cerned with that question, under the simple issue which we are called 
on to determine under the pleadings. 

Plaintiff’s right of recovery depends upon proof that her funds and 
other property had been received and appropriated by the defendant 
after her capacity to contract such an indebtedness had been restored 
to her under the effect of her separation of property. 

The record is absolutely barren of any such proof. We note that de- 
fendant does not formally set up title in herself to the undivided half 
of the cattle which plaintiff claims and which she had caused to be 
sequestered in this suit. In a proper litigation with Meredith, in 
whose possession the cattle were found, plaintiff may recover her al- 
leged interest therein, but surely not in the present litigation, in which 
Meredith is only a nominal party for the purpose of assisting his wife, 
and in which no judgment is sought against him. 

Were it not for his alleged insolvency, we are quite certain that this 
suit would not have been brought against his wife. 

In disposing of the claim in reconvention we adopt the suggestion 
of defendant in her testimony, wherein she says that during the time 
that plaintiff was living with her, it never entered into the mind of 
either to make claims and counter claims for expenses of education 
and{maintenance or for services. 

Our conclusion is that the judgment is erroneous on both demands. 

Under these views, we obviate the necessity of discussing several 
exceptions which had been interposed by the defendant, and several 
bills of exception which contribute to swell the dimensions of the 
record. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; that the demands 
of both plaintiff and defendant be rejected ~and that plaintiff’s action 
be dismissed at her costs in both courts. 
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No. 1135. 


NaRcissa J. BAKER vs. J. E. McGurre, SHERIFF, ET AL. 


It is not against good morals and public policy for a plaintiff to allege that she confessed 
judgment in favour of one to whom she owed nothing for the purpose of erecting a scare- 
crow to frighten away, not her own creditors, but the creditors of another who had no 
claim upon her or her property. An exception of no cause of action based on this ground 
will not be sustained. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 


Potis & Hudson and T. O. Benton for Plaintiff and Appellant: 


1. On trial of an exception of no cause of action all plaintiff's allegations must be taken as 
true. 

2. One seeking to enforce and profit by what he terms an immoral agreement cannot invoke 
the rule ‘‘ Nemo allegans suam turpitudinem audiendus est” against one seeking to pro- 
tect himself from its effects. C. P. Art, 19; C.C. 1893, In the instant case the defend- 
ant pleads this rule to enable him to enforce what he claims to be an immoral contract ! 

3. It is not immoral to desire freedom from litigation. As to immortality of purpose, see 6 
Martin, 542, par. 2, 3 and 4, It isnotimmoral for the wife to protect her property against 
the claims of her deceased husband's property. 

4. An attempt to prevent or avoid litigation, with a view of saving attorney's fees, where 
that litigation must result in injury to all parties, the attacking and the attacked, should 
be encouraged. 

5. The creditors of the husband have no claims nor rights upon the paraphernal property 
of the wife, and a desire to avoid attacks from them is not immoral. 


Boatner & Boatner for Defendants and Appellees: 


Plaintiff demands the nullity of a judgment upon the ground that it is a simulation, repre- 
sents no debt and was compassed for the purpose of imposing an apparent judicial mort- 
gage upon property, and to protect the property from pursuit of creditors. 

Such an action is contrary to good morals and public policy, and cannot be heard in a court 
of justice. 1 Ann. p. 69; 2 Ann. 60; 31 Ann. 571. ‘Nemo allegans suam turpitudinem est 
audundum.” 


The opinion of the Court was delivered by 

MaNnnNING, J. The plaintiff is the widow of W.J.Q. Baker. In Jan- 
uary 1882 she signed a confession of judgment in favour of Tobias Pur- 
cell and the judgment was rendered on proof of her confession and was 
recorded. The amount was twenty-five hundred dollars. Purcell died 
and his executor issued execution upon this judgment and the sheriff 
seized a tract of land of the plaintiff and advertised it for sale in June 
1883. Mrs. Baker injoined the sale by this suit. 

Her allegations are that her late husband was greatly involved and 
that she had acquired a home through the generosity of her aunt, that 
’ Purcell was her friend and confidential adviser in business and that he 
told her there was great danger that her husband’s creditors would try to 
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make their money out of her land and would subject her to harassing and 
expensive litigation—that the best way to prevent that was to confess 
a judgment in his favour for a sum large enough to protect her prop- 
erty which being recorded would serve as a legal scarecrow to the 
threatening creditors—that she owed Purcell only “a trifling amount” 
and signed the confession in error having been induced thereto by the 
fears implanted in her mind by the representations of Purcell of im- 
pending danger—that a counter-letter setting out the simulation of the 
affair was signed by Purcell and delivered to her and remained in her 
possession some months but was handed back to Purcell to have a 
slight error corrected and he died without returning it, and that she 
has suught to have search made among his papers for it but it has not 
been found. 

The defendant executor peremptorily excepted that the petition dis- 
closes no cause of action, that the acts and doings therein alleged are 
contrary to good morals and public policy and cannot be considered by 
a court of justice. The lower court sustained the exception, dismissed 
the suit, and dissolved the injunction. The plaintiff appealed. 

The ruling is error. The allegation is not that she apprehended pur- 
suit by her own creditors and interposed this seeming obstacle to them, 
or that she contrived or assented to a scheme the object of which was 
to deceive any person who had a legitimate claim upon her property. 
The only fear alleged is that the creditors of another might attempt to 
pursue her and might attempt to subject her property to the payment 
of debts not her owa. There is therefore no allegation of an act of her 
own ora combination of herself and a confederate to perpetrate a fraud 
to the prejudice of any one, but merely the adoption by her of a device 
that was to enable her to hold what was her own against the assault of 
those who had no right to it, and there is an allegation that the truth 
of the whole matter is set out in a counter-letter which she and the 
only other person concerned signed. 

The bare question is whether it is against decency and good morals 
to allege that one adopted a certain method to screen her property 
from the attack of another who had no claims upon it, and when no 
fraudulent intent is averred and no act is alleged to have been done of 
a fraudulent character. 

The counsel for the defendant invokes the rule that a confession of 


judgment cannot be avoide:l by an allegation of error of law though it 
may be by an error of fact. Rev. Civ. Code art.1846. But we have not 
reached a stage of the case when that can be considered. The sole 
question now is, must the plaintiff be turned out of court because she 
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has alleged what good morals and public policy does not permit her to 
allege, and upon that question we differ from the court below. 
It is therefore ordered and decreed that the judgment of the lower 
court is reversed and the cause is remanded for further proceedings 
‘the costs of appeal to be paid by the appellee. 








No. 1129. 


BEVERLEY TOWNS AND WIFE vs. THE VICKSBURG, SHREVEPORT & 
Paciric RAILROAD COMPANY. 


The doctrine of non-liability of master to servant for injury resulting from fault of fellow- 
servant applies only when the fellow-servant’s fault is the sole cause; but where the 
injury is attributable only partly to the fellow-servant’s negligence and partly to the 
failure of the company to provide proper and suitable apparatus, the negligence will 
not exonerate the company from liability for its own fault. 

While a railroad company is not the insurer of its employés and is not bound to provide the 
best possible means and appliances, it is bound to exercise reasonable and ordivary care 
to provide such suitable and safe apparatus as common experience shows to be proper 
in order to avoid exposing their employés to unnecessary danger. 

A principal, if not the main, object of the bufers or draw-heads, usually attached to cars, is 
to prevent collision of cars in coupling and thereby to protect the brakemen who are 
compelled to stand between the cars in coupling. 

Such provision is so ordinary and essential that their omission would be inexcusable negli- 
genee. Yet the use of cars of such unequal height that the buffers are inopecative, is 
more dangerous, because the defect is less observable. 

In general freight trains, where the cars of many different companies are congregated 
under the necessities of through freight, it may be that, as there is no law compelling 
all companies to use cars of the same height and construction, the company might be 
excusable for using cars of unequal height; but in a construction train and where the 
cars all bolong to the company itself and where the above excuse is inoperative, the 
construction and use of such cars is certainly negligence. 

The death of the decedent in this case was caused by the failure of the company to place on 
its cars buffers, which would accomplish the purpose for which they were designed; 
and, there being no fault on decedent’s part and no assumption of such a risk, and no 
valid excuse for the company’s negligence, the company is liable. 


PPEAL from the Fifth District Court Parish of Ouachita. 
Richardson, J. 


Boatner & Boatner for Plaintiffs and Appellees. 
A. BR. Pittman and Ludeling & Stillman for Defendant and Appellant, 


The opinion of the Court was delivered by 

FENNER, J. The present action is brought by a father and mother 
for damages for an injury to their son, James Towns, inflicted by the 
cars of the defendant company and resulting in his death. 
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The facts are substantially as follows: 

James Towns was in the employ of the defendant company as 
brakesman, on a construction train. At a certain point known as 
Russton Station, there were certain idle cars on the track which the 
conductor had received orders to remove to a side-track in order to 
make room for an approaching passenger train. At about dark in the 
evening, the conductor gave orders to the engineer and brakeman to 
effect the removal. ‘To do this, it was necessary to run the train down 
to the stationary cars in order to couple with and draw them away. 

The brakesman, Towns, in the performance of his duty and in obe- 
dience to the orders of his superiors, stood by to effect the coupling. 
He had placed the coupling pin in the hind-most car of the train, and 
then taking his position by the car which was to be attached, to be 
ready to make the coupling, gave the signal with his lantern for the 
engineer to back his train. The engineer obeyed the order. The train 
approached, and on reaching the car the coupling pin struck the draw- 
head and broke. The two meeting cars being of unequal height, the 
buffers or draw-heads did not meet, but one being elevated above the 
other, they passed each other, and the cars themselves came into col- 
lision, mashing the body of the unfortunate brakesman and inflicting 
upon him fatal injury. 

The plaintiffs charge that the defendant is responsible on the grounds 
that the injury was attributable to the combined causes of, first, the 
reckless carelessness of the engineer in throwing back his engine with 
heavily loaded cars attached, against the stationary car with unusual 
and excessive speed; and, second, the insufficient and unsafe appli- 
ances which were provided for the coupling of the cars. 

The company defends on the following grounds: 

1. Contributory negligence of Towns. 

2. That che company is not responsible for the negligence and care- 
lessness of the engineer, who was the fellow-servant of Towns in a 
common employment. 

3. That the inequality in the height of the cars and the consequent 
inefficiency of the buffers is not such a defect in the appliances and 
apparatus furnished by the company as constitutes legal negligence. 

So far as the sharge of contributory negligence is concerned, it has 
not the slightest foundation. The brakeman was where he was in the 
performance of his duty and in obedience to orders. There was no call 
for him to jump out of the way, because his duty required him ordina- 
rily to remain; and the evidence is that his position did not enable 
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him to judge of the speed at which the train was thrown back or to 
anticipate that he would not, in any event, be protected by the buffers. 

If the accident had been occasioned exclusively by the negligence 
and carelessness of the engineer, perhaps the defense of common em- 
ployment might prevail. That doctrine has not had extensive appli- 
cation in this State, but it has nevertheless been recognized. Hubgh 


vs. Railroad. 
There is a tendency in modern jurisprudence and legislation to limit 


the extreme operation which has been given to it by the courts of this 
country and of England. In the latter country the Parliament has in- 
tervened by the legislation known as the “Employers’ Liability Act ” 

And here the Supreme Court of the United States has, in a very re- 
cent decision, placed a very important limitation upon it, by holding 
that the conductor of a train, who has the right to command and con- 
trol the train and the employees, does not bear the relation of fellow- 
servant to the latter, and that the company is responsible to them for 
injuries resulting from his neglect of duty. R. R. Co. vs. Ross, 112 U. 


8. 377. 
No doubt this principle might receive extension to other relations 


between officers having the right to command and subordinates subject 
to such command. 

However, in the particular operation of coupling trains, doubtless 
the relations between engineer and brakeman have all the features of 
fellow-service ; and, as already intimated, if the engineer’s negligence 
were the sole cause of the injury, the overwhelming weight of author- 
ity would exempt the company from liability. 

But it is now settled upon the very highest authority that where the 
injury is caused partly by the negligence of a fellow-servant and 
partly by the failure of the company to provide proper and suitable 
apparatus, the negligence of the co-servant will not exonerate the 
company from the consequences of its own default. Grand Trunk R. 
R. Co. vs. Cummings, 106 U. S. 700; Ellis vs. R. R. Co., 95 N. Y. 546. 

In this case the evidence is conflicting as to whether the engineer 
was, in fact, guilty of any negligence or of backing with undue speed, 
and we might say that the evidence against it preponderates. It is, at 
all events, sufficiently established that the speed was not such as to 
have inflicted any injury upon the brakesman, had the buffers of the 
cars been in such position as to operate. 

The question then remains whether the use of cars of such unequal 
height as to render their buffers useless, and the ordering of the coup- 
ling of such cars at night and withont any particular warning, was, 
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under the circumstances of this case, a violation of the company’s 
duty to furnish means and appliance reasonably suitable and safe for 
the servant’s use in the performance of his duty. 

It will not be disputed that a principal, if not the main, object of 
buffers is to prevent the collision of cars in coupling and thereby to 
protect the brakemen whose duty requires them to stand between the 
cars in performing that operation. 

The provision of such buffers is so ordinary and essential as to make 
their omission inexcusable. 

Now the use in the same train of cars of such unequal height that 
the buffers pass by instead of meeting each other, is the entire equiva- 
lent of omitting them altogether; or, rather, is a much more aggrav- 
ated fault, because their total absence would be a noticeable warning 
of the consequent danger, while their presence in a condition of com- 
plete inefficiency is equally dangerous and less observable. 

There are, doubtless, cases in which railroad companies may use 
cars of such unequal height and subject their brakemen to the peril of 
coupling them without being guilty of negligence. Thus, there is no 
mode of compelling all companies to use cars of like height and con- 
struction, and, in point of fact, they do not do so. Yet the necessities 
of commerce and, in some cases, the law of certain States, require 
companies to interchange and transport the cars of each other in car- 
rying out contracts for through freight. Such interchange is essential 
to the cheap, speedy and convenient transportation of goods, and 
nearly every ordinary freight train is made up of cars belonging to a 
number of different companies. 

If such cars are found of unequal height and with buffers not co- 
operative in coupling, the company using them may well repudiate all 
blame or fault for resulting injuries to its employes, as to whom its 
duty only requires proper and practicable care in farnishing safe and 
suitable apparatus. 

We have no doubt that the foregoing considerations had their weight 
in those decisions which are quoted, holding that the use of such cars 
is not negligence per se on the part of a company. Indeed, in some of 
the cases, those considerations are specially referred to. 

But they are entirely inapplicable to the case in hand. The train 
on which this accident occurred was not a general freight train. 

It was a construction train, and there is no showing or pretense that 
the cars therein or the cars to be coupled thereto, did not all belong to 


the company itself. 
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The question, therefore, is: whether it is negligence for a company 
to construct and use its own cars of such unequal height as to render 
their buffers useless, and thus to imperil the lives of their brakemen. 


In matters of this kind, when one enters upon the study of the in- 
finite number of adjudications which have been rendered by a multi- 
tude of courts, he encounters a maze of contradictory decisions and an 
infinite variety of qualifications of even generally accepted principles, 
which stupefy the mind and render it impossible to reach a conclusion 
consistent with them all. 

But we think we may safely say that this principle is consecrated by 
a controlling weight of authority, viz: that while the railroad com- 
pany is not the insurer of its employés and is not necessarily bound to 
employ the best possible means and appliances, it is bound to exercise 
reasonable and ordinary care to provide such suitable and safe appa- 
ratus as common experience shows to be proper in order to avoid ex- 
posing the lives of their employees to unnecessary danger in the 
discharge of their hazardous duties. 

Certainly, the provisions of cars with buffers is a precaution of such 
accepted necessity and universal use as to place it within the require- 
ments of the most ordinary reasonable care. If such care requires 
such provision, it equally requires that they should be provided in 
such manner as to effect the purposes for which they are designed ; 
and a neglect to make such provision is unquestionably a fault ren- 
dering it responsible for resulting injuries, unless, at least, it were 
clearly shown that the employee, fully cognizant of the defect, had 
voluntarily and intelligently accepted the hazard. 

There is no sufficient evidence that such was the case here. The 
coupling took place at night. It was in a train of cars belonging to the 
company and, as to which, there was no reason to suspect such a de- 
fect. There was no time or opportunity to measure the height of the 
cars to be connected, and even though the use of the “goose-neck” link 
might have suggested some difference, it did not at all follow that the 
difference was such as would permit the buffers to pass each other 
without sufficient contact to prevent collision. 

We find it impossible to say that the brakemen knew or accepted the 
risk of so great a defect. 

We find this case to be completely covered by a recent decision of 
the Court of Appeals of New York analagous to this in every essential 
respect. The party injured was a brakeman; the injury resulted from 
a like defect in the cars; the defense was the same as in this case. 
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The court said: “It is no doubt settled in this State that an employé 
of a railroad company takes the natural risks of his employment and 
among others the risk of injury resulting from the negligence of his 
fellow-servants. 

This rule, however, has no application, if the company has at the 
same time disregarded its obligation to provide suitable cars or other 
necessary apparatus, so that the injury is not entirely caused by the 
negligence of the fellow- servant, but, in part at least, is the result of 
that omission of duty. In such a case the negligence of the co-servant 
will not exonerate the company from the consequences of its own de- 
fault. Here it was the duty of defendant to provide a car properly 
fitted, not only with the running apparatus, as wheels, stopping appa- 
ratus, as a brake, but with buffers of some kind to protect the car and 
its servants necessarily or?lawfully thereon from the effect of a colli- 
sion. Ordinary and usual care in the equipment and running of a road 
requires this last appliance or some equivalent contrivance as much as 
it does neither of the others. There was, in effect, no buffer or any- 
thing to take its place on the cars upon which the intestate was em- 
ployed. * * * The death of the decedent was, therefore, caused 
by the omission of the defendant to place buffers where they belonged. 
For any useful or usual purpose, the ones in question might as well 
have been placed on the top or at the side of the car as where they 
were.” The statement of facts shows that the cars were provided 
with buffing apparatus, ‘“ but at such different elevations that, instead 
of meeting to receive the concussion, they were ineffectual for any 
useful or designed purpose.” The court held the company liable. 
Ellis vs. Railway Co., 95 N. Y. 546. 

It is not to be denied that the learned counsel for defendant has re- 
ferred to decisions opposed to the above; but the latter commends 
itself equally to our reason and sense of humanity. 

The vast development of railroads, the immense army of servants 
whom they employ and who adopt such service as their exclusive avo- 
cation, with many other considerations, emphasize the duty of the 
companies to provide all reasonable safeguards for their protection in 
their hazardous employment and not to oppress them with the hard 
option of either exposing their lives to risk or of abandoning their 
means of livelihood. 

Il. 


The defense based on Art.—— of the Code is disposed of by the de- 
cision in Van Ambergh vs. same defendant, just decided. 
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III. 

As to the quantum of damages, we feel bound to reduce it. 

The plaintiffs are only entitled to such damages as the deceased 
himself could have claimed had he recovered at the moment when he 
died; that is compensation for the suffering endured by him between 
the accident and death. This was about four hours. 

In the Vredemburg case, where the decedent suffered torture during 
twenty-eight days, we reduced the verdict from $15,000 to $7,500. 

In the Poirier case, (35 Ann. 699), where the scalded victim was in 
agony for twenty-four hours, we reduced the allowance from $12,000 
to $2,500. 

While we do not pretend to lay down any exact arithmetical rule of 
proportion in“the estimate of such damages, yet they must bear some 
kind of reasonable relation to each other in different cases—with the 
reserve, however, that the damages should always be substantial. 

We think, in this case, the amount allowed should be reduced to one 
thousand dollars. 

It is, therefore, ordered, that the verdict and judgment appealed 
from be amended by reducing the samé to one thousand dollars, and 
that, as thus amended, the same be affirmed, appellees to pay costs of 
the appeal. 


No. 1136. 


Ep. WENTz vs. G. F. BERNHARDT. 


As arule, an action in damages for false arrest and imprisonment is premature, unless the 
suit in which the writ issued has terminated. This is not so, however, where the order 
dissolving the arrest, has, before final judgment on the merits, been affirmed on appeal 
and the judgment thus rendered has become final. ~ 

A party illegally arrested, even without malice and with probable cause, is entitled to 
recover actual damages. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 





T. O. Benton for Plaintiff and Appellant. 
Franklin Garrett and Potts & Hudson for Defendant and Appellee: 


1. In suits for malicious prosecutions, it must be alleged and proved that the prosecution 
complained of was at an end, otherwise the petition discloses no cause of action. 33 
Ann, 222, Lawler vs. Levy. 

2. To establish a claim for malicious prosecution, it must be proved by plaintiff— 


First—That he has been prosecuted and that the prosecution is at an end. 
Second—That it was instituted by defendant maliciously and without probable cause. 
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Third—That he has been damaged. 15 Ann. 421, Blass vs. Gregor & Wilson; Greenleaf 
on Ev,, vol. 2, §§ 453, 454, 449; 11 Ann. 289, Gould vs. Gardner ,’Sager’& Co.; 10 Ann. 
537, Talbot vs Stone; 12 Ann, 332; 8 Ann. 12; 9 R. 387. 

3. Where the party causing the arrest acts under the advice of learned counsel, he' has 
probable cause. 2 Green., § 459; 11 Ann. 289; 10 Ann. 537. 

4. Attorney's fees for bringing a suit for damages cannot be allowed.! Only such damages 
as had been incurred previous to the institution of the suit can be considered. {35 Ann. 
697, Day vs. R. R.; 35 Ann, 465, Campbell vs. Short. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action in damages. 

The plaintiff avers that, under false and malicious allegations, duly 
sworn to by the defendant, he was arrested and falsely imprisoned and 
taken into the custody of the sheriff, and there remained until he was 
released by order of the court. He sets forth damages and prays for 
recovery. 

The defendant excepted that there was no averment that the suit in 
which the writ of arrest issued has been finally determined. 

This exception was referred to the merits. 

By his answer, the defendant resists plaintiff’s pretensions, avers 
probable cause, absence of malice, action under advice of counsel and 
bona fides. 

The case was tried by a jury who, after receiving a charge from the 


judge, returned a verdict against plaintiff, which was confirmed and 
made the judgment of the court. 

The plaintiff contends in this court that the case was once tried by a 
jury, who returned a verdict in his favor for $4500, which became final 
at the close of the term, owing to the absence of action of the district 
judge, on a motion for a new trial taken previously and which was sub- 
sequently granted. 

It is a part of the history of this case that an application for a man- 
damus to this Court was refused to compel the district judge to sign a 
judgment which he had not rendered. 35 Ann. 873, 

There is nothing to show that, after the new trial was granted and 
the case was called for trial, the plaintiff in any manrer objected to 
the new trial. By his voluntary submission to such trial, he has waived 
what right he might have had, if any, to the verdict of which he now 
claims the benefit. 

But we are at a loss to perceive how he can aspire after any advan- 
tage from that verdict, for it is quite clear that, by the granting of the 
new trial, the previous verdict and trial were set aside and the case 
put in a condition to be determined as though it had never been passed 


upon. 
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We think the exception should have been formally sustained. 

The suit in which the writ of arrest issued is still pending, and when 
decided, may be taken on appeal for review. It may well be that the 
appellate court may reverse the decree discharging the defendant from 
arrest. Greenleaf, 2, § 452; 15 Ann. 421; 16 Ann. 3; 33 Ann. 220. 

The action is therefore premature. 

Although the judgment appealed from may perhaps be considered as 
one on the merits, we treat it as one sustaining the exceptions and dis- 
missing the suit. 

Viewed as such, it is affirmed with costs. 





On REHEARING. 


MANNING, J. In our opinion on the first hearing we held that the 
proceedings for the arrest must have terminated before an action for 
damages therefor could be instituted. It appears that the arrest was 
set aside by judgment of the district judge and on appeal to the circuit 
court that judgment was affirmed, and therefore the suit so far as it 
affected the arrest was ended before this action was instituted, although 
the main action on the debt is still pending. The suit therefore is not 
premature. 

The jury found for the defendant. The testimony establishes that 
the plaintiff paid fifty Dollars to a lawyer for procuring his release from 
arrest and he is entitled to recover it. He was not imprisoned and was 
held in custody about two hours. He lost two months’ employment in 
consequence of the arrest and had been receiving $3.50 a day or ninety 
dollars a month. We shall give $120 for this cause of damage. 

Upon a review of the whole testimony we are not satisfied that the 
plaintiff has any other cause of damage, even if it enabled us to esti- 
mate intelligently the amount at which the damage should be assessed. 

It is therefore ordered and decreed that our former judgment is set 
aside, the verdict of the jury is annulled and the judgment thereon is 
avoided, and that the plaintiff now have and recover of the defendant 
G. F. Burnhardt two hundred and thirty dollars as damages and the 
costs of both courts. 








No. 1125. 


Herrs oF Mary GryYDER vs. Hiram GRYDER ET ALS. 


In an action by the joint owners of property, held in usufruct by their father, for the pur 
pose of destituting him of the usufruct, on the grounds of acts of abuse and waste, 
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it is not sufficient to show that the father has parted with or spent some or all of the 
funds originally belonging to the community, and that he has made donations of a por- 
tion of the lands belonging to the community. 

Money is the subject of imperfect usufruct, and the usufractuary is authorized to spend it 
subject to an accounting at the end of the usufruct. 

If the lands donated by the father exceed in quantity or in value his legal interest, the do- 
nation will be reduced or annulled at the final liquidation of the community, but the 
donation cannot give rise to a judicial destitution of the usufruct. 


A PPEAL from the Third District Court, Parish of Claiborne. 
L Egan, Special Judge. 


N. L. Scott and J. A. Richardson for Plaintiffs and Appellants. 
J. W. Holbert for Defendants and Appellees: 


The surviving spouse holding the usufruct of one-half of the community property, under 
Act No. 152 of 1844, during his natural life or until second marriage, cannot be destituted 
of that usufructuary right by suit, except for second marriage. Act 1844, p. 99, sec, 2‘ 
C. C. 915 and 916; 19 Ann. p. 14; 11 Ann. 297; 31 Ann. 752; 29 Ann. 520; 3 Ann. 489; 22 
Ann. 446 and 499; 5 Ann. 588. 

The omiasion to inventory the community property will not affect the usufruct established 
in favor of the surviving spouse, by Act 25 March, 1844. 11 Ann. 297. 

Neither can the surviving spouse, holding the usufruct of one-half of the community prop- 
erty, be required to give security. 19 Ann. 14; 3l.Ann. 752; 32 A. 1267. 

The usufruct conferred by Act of 1844, p. 99. sec. 2, is not governed by the law of usufruct 
as contained in the Code under the chapter of usufruct ; the distinctions are plain and 
palpable. 31 Ann. 752. 





The opinion of the Court was delivered by 

Pocuk, J. Mary Gryder, wife of the defendant, Hiram Gryder, died 
in November, 1882, leaving seven heirs, issue of her marriage with the 
defendant, and movable and immovable property belonging to the 
community, which remained in the possession of the surviving husband 
as usufructuary. 

This suit was brought in August, 1883, by three of the heirs, and its 
object is to destitute the father of the usufructuary and to obtain a 
partition by sale of all the property belonging to the community. 

The grounds of this action are substantially the acts of abuse of the 
property committed by the father and waste of the same by means of 
donations of a portion of the immovable property and a sale of some 
of the movables. 

The defense is a general denial, and the judgment below was in 
favor of the defendants. 

In this Court their counsel submits two points of resistance: 

1. The insufficiency of the proof to justify a decree destituting the 
father of his usufruct. 
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2. That the provisions of the civil code touching the judicial extinc- 
tion of the usufruct for reason of abuse and waste do not apply to the 
legal usufruct created by Act 152 of 1844, which restricts the extinction 
of the usufruct to the death or to the second marriage of the usu- 


fructuary. 
I. 


The first charge submitted by plaintiffs against their father is his 
neglect or failure to have an inventory made of the community prop- 
erty immediately after the death of his wife. 

It was the legal duty of the father to have provoked such an invent- 
ory, but the omission of the act cannot be construed as an act of waste 
or abuse as contemplated under the provisions of the Code, as a ground 
to destitute him of his right of usufruct. The identical point was 
made in the case of the Snecession of Viand, 11 Ann. 297, and disposed 
of in favor of the usufructuary. 

Plaintiffs next complain of donations to two of their co-heirs by the 
father of two portions of the land belonging to the community. The 
record shows that the father intended by those donations to dispose of 
his share in the lands. 

It is plain that he has not effectively transferred more than his real 
and legal interest in the lands. If, at the end of the usufruct and at 
the final settlement between the parties, it should appear that the 
lands donated exceed in quantity or in value the father’s interest in the 
same, his acts of donation will be reduced, restricted or annulled, as 
the case may be, with a view to an equal partition of the property. 

Hence, plaintiffs and their co-heirs cannot be injured by the dona- 
tions, and, therefore, the transaction does not amount to an act of 
abuse or waste necessary in law to warrant a judgment destituting the 
father of his usufruct. Art. 555 Civil Code provides “that the usu- 
fructuary may enjoy by himself or lease to another, or even sell or 
give away his right; but all the contracts or agreements which he may 
make in this respect, whatever duration he may have intended to give 
them, cease of right at the expiration of the usufruct.” 

This is the extent of the legal rights which the donees have acquired 
under the obnoxious donation, and the time of complaining on the 
part of plaintiffs on that score has not yet arrived. 

The complaint of the sale of some cattle and movables by the father 
is answered by the record, which shows that the sales thus made by 
him were soon after cancelled, and that the things having thus been 
returned, were found in his possession at the time of the institution of 
this suit. 
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Under an agreement between the parties, these things were sold by 
the sheriff who now has possession of the funds realized by the sale. 

The complaint that the father has spent, used or otherwise disposed 
of certain moneys which belonged to the community, and that, this is 
an xbuse or waste within the meaning of the law, is absolutely ground- 
less. Money cannot be used or enjoyed by being kept in possession ; 
its use necessarily implies a spending of the same—and the usufructu- 
ary has the undoubted right to thus use it, under the obligation of re- 
turning the same at the expiration of the usufruct. C.C. Arts. 534, 
549; Succession of Hayes, 33 Ann. 1143. 

An inspection of the record fails to disclose any act of the father 
which could make him amenable to the penalty of destitution of his 
usufruct under the provisions of the law invoked against him by his 
own children. 

These views obviate a discussion of the second point raised by de- 
fendant’s counsel. 


Judgment aflirmed. 








No. 1123. 
Unian MILuLsaps, PRESIDENT OF POLICE JURY OF OUACHITA, V8. 
Mayor AND COUNCIL OF MONROE. 


A town council and mayor cannot lease from the parish a ferry and bind the corporation to 
pay the price they have bid for it unless the town-charter specifically authorizes its 
authorities to do that act. Municipal corporations cannot legally contract debts for 
imaginary necessities or real conveniences. They are not permitted to exercise powers 
not specially delegated to them in their charters unless such powers are incident to 
those expressly granted or flow from them by necessary implication. A debt contracted 
by a town illegally is not enforceable. 

Where a town has been exempted by the legislature from parochial taxation and instead 
has assumed the payment of a fixed portion of certain detailed expenses of the parish 
to be furnished the town by the parish oilicers at stated periods, the right of action of 
the latter against the former accrues upon the expiration of the delay granted by the 
Act. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
i Richardson, J. 


F. G. Hudson, District Attorney, for Plaintiff and Appellee: 
Municipal corporations are subject to be sued upon their contracts and in tort. Dillon on 
Municipal Corporations, pp. 749, 750. 
They have a right of action to enforce contracts made within the scope of their authority. 
An agent contracting without authority binds himself. Hewitt vs. Rondebush, 24 Ann, 
254; Richie vs. Boss, 15 Ann. 668; Cooley & Phillips vs. Esteban et als., 26 Ann. 515. 
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Nor is the rule changed where the agent acts for his principal bona fide, believing that he 
has due suthority. Story on Agency, p. 264, et seq. 

The rule exempting officers ot government from the priuciple of law making agents who 
exceed their authority personally responsible, does not apply to officers of a municipal 
corporation capable of making contracts for itself and are liable to be sued thereon. 23 
Pick. 120; 28 Ala. 507; 11 R. S. 272. 


T. Stillman, City Attorney, for Defendants and Appellants. 





The opinion of the Court was delivered by 

MANNING, J. The police jury of Ouachita parish sues the corpora- 
tion of Monroe for one-fourth of certain expenses of the parish, and for 
the price of a ferry-lease adjudicated to the mayor of the town for 
1882-5 inclusive. 

The ferry connects Monroe with the opposite bank of the river. The 
bid for four years was twenty three hundred dollars—$575 per annum. 
Payment is resisted on the ground that the corporation of Monroe was 
and is without authority to lease a ferry and to incur any obligation 
therefor. 

The powers of the corporation are specifically enumerated in its 
charter. Act 102 of 1871. They are those usually contained in such 
charters and do not include the power to lease a ferry either expressly 
or by implication, nor is that power incident to those expressly granted. 
It follows that the council cannot bind the town to the payment of a 
debt it had no authority to contract, and those who deal with a munici- 
pal corporation must know at their peril whether it can legally con- 
tract or not. Dillon Munic. Cerp. §§ 372, 381; Lisso vs. Bed River, 29 
Ann, 492. Courts have uniformly held such bodies within the orbits 
marked for them in their legislative charts and no imaginary neces- 
sities nor real conveniences are permitted to be supplied by the public 
purse. They fulfill the purposes of their creation when they exercise 
the powers conferred upon them and nothing beyond is permitted 
unless it comes within the limitations that jurisprudence has attached 
to those powers. 

The judgment below was for the plaintiff on this lease and must be 
reversed. ' 

The plaintiff prays a judgment against the mayor personally in the 
event we refuse it against the corporation. He assumed vo personal 
obligation—did not pretend to buy the lease for himself or to act in 
any other capacity than as representative of the town, nor did the 
plaintiff accept his bid and execute the lease to him personally and 
therefore cannot revover of him. 
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On the other branch of the case it appears that by the amended 
charter of the town, Sess. Acts 1873 No. 81, all property in Monroe 
and all persons and occupations therein were exempted from parochial 
taxation and instead assumed the payment ot all criminal expenses in 

cases Originating in it. This proved unsatisfactory and in 1876 was 
changed so as to put on the town one-fourth of the parish expenses for 
“drawing and summoning jurors, per diem and mileage of jurors, for 
summoning wituesses before grand juries, for repairs on public build- 
ings for parish, for books for parish officers, for registration and elee 
tion, and for salary of the district attorney pro tem.” 

The Act then provides, No. 57 of 1876, sec 2. “That it shall be the 
duty of the President and Clerk of the Police Jury of Ouachita parish, 
semi-annually and within ten days after the first of January and July 
of each year, to make out and certify under oath a statement in detail 
of all expenses on account of the items stated in the foregoing section, 
and which have been settled and liquidated by the parish within the 
six months next immediately preceding the said statement, which said 
detailed statement shall by the said President and clerk be delivered 
to the Mayor of Monroe.” 

“Sec. 3. That it shall be the duty of the Mayor and Council of 
Monroe, and they are hereby required to pay over to the Parish Treas- 
urer for the Parish of Onachita, in currency or certificate of indebt- 
ness of the parish, one-fourth in amount of the expenses liquidated 
and shown by the said statement required by this act; and for any 
delay after the thirty days shall have expired the Parish shall have 
the right to demand and recover interest on the sum shown to be due 
by the City of Monroe at the rate of eight per cent per annum, as well 
as the principal sum,” ete. 

The president and clerk of the police jury made and certified under 
oath the statements required by this Act for the last half of 1882 and 
the whole of 1883 amounting to $1,101.81 and presented them to the 
town authorities in January and July for payment. Payment was not 
made nor was it refused. There was no money in the treasury, and 
that was the reason given for non-payment on the instant, but no 
item was disputed and no objection was made to the charges either for 
their objects or amouuts. Payments had been made semi annually up 
to this time. The parish waited until July 1884 and then brought this 
suit for the three semi-annual statements already mentioned and for 
$107.55, interest upon a statement for 1881 which had been paid in 


principal in March 1884. 
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Disposing of this last item at once the evidence shews that the pay- 
ment was made and receipt in fall given without any charge or men- 
tion of interest. None was demanded at the time the principal was 
paid and it seems to be an afterthought to demand it now. It was im- 
properly allowed. 

Various objections to the items of the detailed statenfents are made 
in this suit for the first time. It may be doubted whether the aceept- 
ance of the statements without objection on their presentation within 
the time fixed by the Act did not preclude any subsequent objection. 
However this may be, we find they are untenable. For example, the 
court-house had burnt and a building had been rented for that purpose. 
Repairs of it had been made and the objection to that item was that it 
was not a public building of the parish. It was a public building pro 
hae vice. So again, the item for attendance of the sheriff upon the 
courts. It is said his attendance may have been on a civil term and 
the petition bases the right of recovery upon the obligation to pay a 
certain proportion of the criminal expenses of the parish. The draughts- 
man of the petition misconceived the purport and terms of the statute. 
Several expenses are therein provided for that are in no sense criminal 
expenses, but the statement of the sums demanded item by item eures 
any defect in that allegation if it was of sufficient moment to prevent 
recovery without it. There was no need to make any further demand 
than that made or implied by the delivery of the detailed statements 
at the time and in the manner set forth in the Act. 

The lower court gave judgment for the three semi-annual statements 
with interest upon each and we shall affirm it. 

It is therefore ordered and decreed that the judgment below is 
amended in this wise, that the part of it in which judgment is given 
for the amount of the three statements of parochial expenses with in- 
terest is affirmed and the residuc is reversed and judgment is now ren- 
dered in favor of the defendant on the other items, the plaintiff and 
_ appellee paying the costs of appeal. ‘ 


FENNER, J. not being present at the argument takes no part. 








No. 1122, 
Tue State oF Louisiana vs. ROBERT JANVIER. 
In absence of proof of some overt act or hostile demonstration by deceased at time of kill- 
ing, evidence of prior threats and dangerous character is irrelevant and inadmissible. 
Although some testimony may have been given tending to show a hostile demonstration, 
yet, if it is improbable, inconsistent with all the proven facts and circumstances of the 
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case and considered by the judge as totally unworthy of credence, he is aot bound to 
accept itas establishiag the nevessary foandation for the introduction of evidence of 
prior threats and character. He is the judge of whether sach foundation has been laid 
and is necessarily vested with the discretion to igaore testimony which his reason re- 
fuses to believe. State vs. Ford, recently decided. 
gee from the Twenty-second District Court Parish of St. 
L James. Duffel, J. 


M. J. Cunningham, Attorney General, and J. L. Gaudet, District At- 
torney for the State, Appellee: 
‘Testimony to establish that threats were made, is inadmissible, where it is not proved that 
they were communicated to the accused. State vs. Cluvallier, 36 Ann. 81; 33 Ann. 1344. 
Evidence of the vicious or dangerous character ot the deceased, is not admissible unless 
the proof previously administered, has laid the legal foundation for the admission 
thereof. State vs. Clande, et al. 35 Aun. 71; 35 Ann. 770; State vs. Jackson, 33 Ann. 
1087; State vs. Birdwell, 36 Ann. 859. 


Robt. G. Dugué tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The appeal comes upon three bills of exceptions level- 
led at rulings of the judge excluding evidence of threats and of the 
dangerous character of the deceased. 

The judge annexed a statement as part of each of the bills, by 
which we must be guided in determining the points involved. He says: 
“no overt act, no act of aggression, no hostile demonstration was 
proven to have been made by deceased against accused at the time of 
the killing.” . 

From his careful statement of the facts and testimony in the case, 
we are satisfied his conclusion, as above stated, was well founded. 

The mere fact that two witnesses had given testimony of an indefi- 
nite hostile demonstration, improbable in itself, inconsistent with all 
the proven facts and circumstances of the case, and which the judge, 
considered entirely unworthy of belief, did not constitute such proof 
as bound the judge to admit the testimony. He was the proper judge 
of whether the essential foundation for the admission of such testi- 
mony had been laid and, as we have lately said in the case of State vs. 
Ford, ‘that authority necessarily includes the discretion to ignore and 
not consider testimony which his reason refuses to believe.” 

It is elementary that. in absence of proof of some overt act or hos- 
tile demonstration, evidence of prior threats and of dangerous charac- 
ter of deceased, is irrelevant and inadmissible. State vs. Henderson, 
33 Ann. 1087; State vs. Labuzan, recently decided. 


Judgment affirmed. 
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No. 1131. 
W. B. THompson & Co. vs. S. M. Lowery, 


A discrepancy between notes sued on and notes described in an act of mortgage, consisting 
merely in the name of the month ‘July” instead of “June,” is insufticient to defeat a 
claim for the enforcement of payment with mortgage on the property described in the 
act and in the petition, particularly where there is no pretence that the mortgageor has 
issued notes identical with those described in the act and which are outstanding, and 
where there is no proof in support of such objection. 


In order to be able to determine whether an act offered is or not that mentioned in the peti- 
tion, the same should first be offered and received. ‘The objection to its reception goes 
to the effect and not to the admissibility. 

Attorney's fees stipulated in such act as te be paid by the mortgageor in case of suit on the 
notes, and fixed at five per cent, payment thereof being secured like the notes by mort- 
gage on the property hypothecated, are recoverable and must be allowed. 


PPEAL from the Seventh District Court Parish of Franklin. 
Ellis, Judge ad hoe. 


A. W. Moore for Plaintiffs and Appellants. 
Gorham & Berry for Defendant and Appellee. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is a suit to enforce payment of two notes 
and of attorney’s fees represented as secured by special mortgage on 
real estate described in the petition. 

The defense is a general denial. On the trial, the plaintiffs offered to 
introduce in evidence a copy of the act, by which it is claimed that pay- 
ment was secured by mortgage. 

The defendant objected to the introduction on the ground that the 
act of which copy was offered was not that declared in the petition, in 
as much as the notes sued on are dated July 2, 1881, while those de- 
scribed in the act are stated to be dated June 2 of the same year. 

The lower court properly overruled the objection and received the 
act. 

The objection went to the effect and not to the admissibility of the 
act. The court could not determine whether the act offered was that 
alluded to in the petition, unless it was first offered and received. 

The court, however, on the merits considered that the notes sued on 
had not been shown to be identically those described in the act of 
mortgage and secured thereby, and gave judgment for the notes with 
interest and costs, rejecting the claim for attorney’s fees and the special 
mortgage said to have been consented to secure the notes and fees. 
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The notes sued on are each for $3819 09, both dated Winsboro, July 
2, 1881, payable on the first day of April 1882, drawn by S. M. Lowery 
to his own order, payable at the office of W. B. Thompson & Co., New 
Orleans, La., for value received, with interest at the rate of eight per 
cent interest per annum after maturity until paid. 

They are paraphed ne varietur on tlie 2d of July, 1881, by H. T. 
Eade, clerk and ex officio parish recorder and notary public. 

The act of mortgage executed before that officer, and copy of which 
was introdneed, declares that the mortgage is consented in favor of 
W. B. Thompson & Co., of New Orleans, La. to secure payment of 
three notes which were all delivered to the mortgagees, and two of 
which are described precisely as are those sued on, with the only 
difference that instead of being declared as dated July 2, 1881, they 
are stated as dated June 2, 1881. 

There is no allegation or pretence that the defendant has issued 
other notes answering those described in the act of mortgage and 
which are outstanding. 

The burden was on him to plead and prove. 

The mis-description, as to the name of the month “June” instead ot 
“July”, is clearly a clerical error, of which, in the absence of plea or 
proof, the defendant cannot be permitted to take advantage to the in- 
jury of plaintiffs. 

The notes are sufficiently identified. 16 L. 163; 5 Ann. 524; 4 Ann. 
303; 19 Ann. 141. 

Neither is there any charge that the plaintiffs are not the owners of 
the notes or have no right to sue on them as is sought to be done. 

By the act in question, it is specially stipulated that, in case of non- 
payment of the notes and of suit to enforce payment, the defendant 
shall pay the fees of the attorney employed to collect them, the same 
being fixed at five per cent on the amount sued for. 26 Ann. 500. And 
that the mortgage is consented to secure the payment of the notes in 
capital and interest, as well as the attorney’s fees thus fixed. 

The district court erred in rejecting the prayer for a recognition of 
the mortgage and in denying the allowance of the fees claimed. 

Counsel for defendant argue that it is incumbent on a plaintiff to 
establish his claim legally. No proposition of law is better established 


as a rule of practice. 

There is, however, another rule of law which the defense has over- 
looked, and it is that, in a case like the present one, where the proof is 
aufficient to establish the identity of the notes sued on with those de- 
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scribed in the act of mortgage, although there may exist a slight dis- 
crepancy, the burden is upon the defendant to show that he has issued 
outstanding notes, such as are described in the act. 

We think the plaintiffs have fully established their claim and that 
the defendant has not, by plea and proof, relieved himself from the li- 
ability which he has saddled upon himself. 

It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed, as far as it condemns the defendant to pay to the 
plaintiffs the notes sued on in capital and interest, and that in other 
respects it be reversed. 

It is now ordered and adjudged that the plaintiffs recover in addition 
from the defendant five per cent for attorney’s fees on the amount sued 
for and costs of suit, the whole, with special mortgage securing both 
the notes in capital and interest and the fees and costs on the property 
described in the act of mortgage and in the petition, and that defend- 
ant and appellee pay costs in both courts. 








No. 1133. 


Mrs. Saran P. TurNeR vs. THE VicKsBuRG, SHREVEPORT & PACIFIC 
RAILROAD COMPANY. 

It is negligence in a railroad company to have a station platform higher than the steps of 
passenger coaches, and to require in consequence, that passengers should enter from 
the platform into a baggage car, and thence to proceed to the coach or coaches assigned 
to passengers. The company isliable in damages for injuries received by passengers 
while they are seeking to board a train in that manner at the request of the conductor. 


PPEAL from the Fifth Distriet Court, Parish of Ouachita. 
Richardson, J. 


Boatner & Boatner for Plaintiff and Appellee. 
A. B. Pittman and Ludeling & Stillman for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiff claims damages in the sum of seven thousand 
five hundred dollars, for injuries received by her through the alleged 
carelessness and negligence of the defendant company and of its em 
ployees, when she was boarding one of its passenger trains at one of 
its stations. 

The defense is a general denial, coupled with the special averment 
that as the wife of one of the company’s employees, travelling free of 
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charge, plaintiff cannot recover damages for injuries received under 
such circumstances. 

The defendant appeals from a verdict and judgment against it in the 
sum of one thousand dollars, and plaintiff prays for an increase of the 
allowance. 

The record shows that plaintiff was not a free passenger, and that 
she had paie her fare; hence that element of the defense is virtually 
abandoned on appeal. 

Concerning the manner in which the accident occurred, the testimony 
is considerably conflicting, but the preponderance of the evidence 
establishes to our entire satisfaction the following state of facts: 

When the train, which was a mixed one, freight and passenger, was 
stopped at the platform of the station, the passenger coaches did not 
reach the platform which in height was nearly even with the floor of 
the ordinary railroad coaches; whereupon the conductor requested 
plaintiff to enter in the baggage car, which stood against the platform, 
and from there to walk to the rear end of the train to the ladies’ car, 
which was the second from the baggage coach. 

After assisting her from the platform, and she had begun to walk to 
the rear, the conductor gave the usual signal to start the train. At the 
moment that she was stepping from that car to the next, unassisted by 
anyone, the train moved with aw jerk, causing her a mis-step, in conse- 
quence of which she lost her balance and fell to the ground between 
the platforms of the adjoining cars, and received serious injuries, 
‘breaking two ribs of her body, from which injuries she was confined 


:to a bed of suffering for a considerable length of time, and from the 


effects of which she had not yet recovered when the case was tried 
below. 

From that statement we conceive that it would be difficult to present 
a case of greater negligence and of more wanton indifference to the 
safety of its passengers on the part of any common carrier. 

No principle finds more solemn sanction in jurisprudence and even 
in the sense of humanity than that which imposes on railway compa- 
mies ‘the legal obligation to furnish safe and proper means of ingress 
and egress to and from trains, platforms, station approaches, ete.” 
Courts have imposed that obligation on railroad companies for the 
protection even of persons who go to the depots and stations only on 


business. 
But it is eas,; to conceive that the duty is still more imperative and 
sacred in the case of passengers who desire to enter on or leave a train 
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after paying therefor, and thus entering into a contract which makes 
the obligation to provide for their safety, absolutely binding and perfect. 

Hence we have no hesitation in holding that a railroad company 
which affords no greater facilities to passengers in boarding their - 
trains than the alternative to step down to the ground from a platform, 
and thence to climb up the car steps into the proper passenger coach, . 
or to step into a baggage car and thence to walk to the rear, crossing 
over car platforms while the train is in motion, is guilty of gross neg- 
ligence, and is responsible in damages for injuries received by its pas- 
sengers in their attempt to perform this unjustly imposed feat. 

In the case of Peniston vs. Railroad Company, 34 Ann. 778, we had’ 
occasion to make an extended review of jurisprudence in its exposition 
of the principle which underlies the present case, and we need not re- 
peat here the satisfactory result of our 1esearches. Suffice it to say 
that the degree of negligence which we have to deprecate in the case 
at bar, is much greater than that involved in the case referred to. 

We note the forcible-argument made by plaintiff’s counsel for an in- 
crease of the damages allowed her by the lower court. The increase- 
asked is predicated on prospective damages growing out of the help- 
less condition of their client, who is now a widow, unable to labor for 
her livelihood ; but the record shows that her husband, who was tully 
able to support her, has died since the occurrence, and hence her help- 
less condition is due to the loss of her husband, and not to the fault 
of the defendant. . 

Courts must be very cautious in dealing with elements of prospective- 
damages, which should never be allowed but in clear cases, supported 
by tangible proof, and in a measure independent of expert testimony. 

We think that the verdict of the jury has done full justice in the 
premises, and we do not feel warranted to disturb it. 


Judgment affirmed. 


No. 1128. 
MELINDA VAN AMBURG Ys. VICKSBURG, SUREVEPORT AND PACIFIC 
RAILROAD COMPANY. 


Recovery of damages for the death of a freeman, caused by an accident occurring before the 
passage of the Act of July 10, 1884, cannot be had in the face of the uniform jurispru- 
dence forbidding it. ' 

A railway company is responsible in damages for an accident caused by an imperfect and. 

unsafe bridge to an engineer of the company, although the road was in course of con- 

struction and not yet open for traffic or travel and although the bridges while the road 
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is constructing are not required to be as perfect as when finished for traffic and travel. 
They must bo sufficient not to needlessly endanger the lives or limbs of the employees 
while the road is in its unfinished state. 

The defence that a railway company is not responsible for accidents occurring in the ab- 
sence of its governing officers cannot be listened to. Such doctrine would be tantamount 
to relieving the company of all responsibility. The company is present in the person of 
the conductor of the train, or such employee as is overating it. 

The doctrine of fellow-service releasing a railway company from liability for injaries, be- 
cause the servant injured is fellow with the servant through whose fault the injury was 
suffered, is modified, and it is vow established that a conductor of a train represents the 
company for the time and is the master of the engineer who is obliged to obey his orders. 

It is error to charge the jury that although damages for the death of a person caused by a 
railroad before July 10, 1884 are not recoverable, yet they are recoverable for the lose of 
support by the deceased, because that is the direct consequence of the death. 


= from the Fifth District Court, Parish of Ouachita. 
‘/ Richardson, J. 


Boatner & Boatner for Plaintiff and Appellee. 
A: B. Pittman and Ludeling & Stillman for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff sues for the recovery of damages sus- 
tained by the death of her son caused by the breaking of a bridge on 
the defendant railway at Alligator bayou in Bossier parish. The dam- 
ages are laid at five thousand dollars for agony and suffering bodily 
and mental endured by the victim of the disaster, and a like sum for 
the loss of his support and the deprivation of his society, care, and 
affection. 

The defence is a general denial and a plea of contributory negligence. 
The verdict was for one half the sum claimed, viz five thousand dollars, 

The second item of damage cannot be considered. Legislation and 
jurisprudence have combined to perpetuate the extraordinary doctrine 
that the life of a free man cannot be made the subject of valuation, and 
under the domination of that dogmatic utterance, made earlier than 
the Roman Digest, reproduced therein, and echoed by the courts of all 
countries from then till now, the singular spectacle has been witnessed 


of courts sanctioning damages for short-lived pains and refusipg them 
for a long-life sorrow and the pecuniary losses consequent upon the 
death of one from whom was derived support, comfort and even the 
necessary stays of life. Legislation has at last come to the relief of 
fature sufferers. The Act of 1884 applies the remedy that the public 
conscience has long demanded, but it has missed application to this 
case only by a few days. That Act was approved July 10th and took 
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effect in Bossier on the 30th. The accident and death occurred on the 
25th of that month. 

It was ingeniously argued to us that this statute merely provided a 
remedy for 2 previously-existing obligation—that in morals and con- 
science he who caused the death of another should make reparation to 
the survivers as in law he who caused damage by a fault was legally 
obliged tu repair it—and therefore that the remedy provided by the 
statute could be and ought to be applied te injuries inflicted before its 
passage. This would open the door to a multitude of suitors and there- 
fore courts would be cautious in making such interpretation, but in 
truth the argument is not sound, for it is based on the assumption that 
this is a remedial statute and on the principle that such statutes are 
construed liberally, but our late statute is not remedial in the sense of 
supplying a remedy. It creates an obligation by exuressly declaring 
the existence of a liability where there was none before and opens the 
way to a recovery for its violation. 

The son who was killed, James Van Amburg, was a locomotive-engi- 
neer on the defendant railway and was running a construction train 
over the bridge across Alligator bayou when the bridge broke, the en- 

gine was hurled a depth of ninety feet into the bayou, and the engineer 
was killed. The road was not open for traffic or travel. The train was 
composed of two flat-cars in front of the engine and one box-ear in 
rear. The conductor and some of the labourers were in the front car, 
The bridge was notin the condition that was intended to be perma- 
nent, that is it was not finished in the manner it was iutended to be for 
permanent use, but it was completed as far as it was intended to be for 
-construction purposes. The foundation and skeleton of the bridge was 
complete. One cap was on each of the piles and the stringers were laid 
-on those caps. When construction was completed another cap would 
ihave been placed on and thicker stringers and these would bring the 
bridge to a level with the road-bed. The stringers were made of round 
logs hewed to a flat surface, were of gum, ash, pine and some oak and 
cypress, were twelve inches thick aud fifteen feet long, and had been 
-eut from the forest about six months before the accident. They were 
green when laid down. 


In its then condition the bridge was lower than the road-bed. There 
was consequently an incline at each end, the road-bed sloping down to 
the bridge which therefore formed a sort of concavity. 

The party was late getting out to work on that day and the train was 
‘moving fast, too fast say the conductor and another for safety. Van 
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Amburg was prone to run fast. That was characteristic of him. He- 
was singularly exemplary in his habits—did not drink spirituous liq- 
uors, Was active, intelligent, knew his business well and attended to it 
punctually and methodically. 

This driving the engine is the contributory negligence pleaded. The 
conductor testifies that six miles an hour was fast enough to run over 
this bridge—ten miles the maximum of speed, and the chief engineer 
of the company says ‘‘the condition prevailing there at that time could « 
not have permitted a higher rate of speed than eight miles an hour.” 
The concurrent testimony is that the train was running at not less than 
fifteen miles an hour. 

The bridge is thus shewn to have been unsafe and its unsafety was 
known to the chief engineer who had authority to have it made safe 
and to the conductor who had control of that train and could have 
made the locomotive-engineer slack to a snail’s pace if he had been 
then as alive to the danger as he was on the trial. His neglect to per- 
emptorily order the crossing this bridge at this time and at all times at 
not greater speed than ten miles, which he says was the maximum per- 
missible, is little short of criminal. On this particular occasion it was 
more than ever his duty to do it. He knew Van Amburg was prone to 
drive fast, and that he was energetically devoted to the interests of his 
employers. On that day the gang of labourers was late and though 1t 
was no fault of Van Amburg’s, his concern for the work would inev- 
itably induce him to make up for lost time and not time he had lost 
himself. The conductor only a few minutes before had flagged him 
down, according to his expression, and he had crossed Red Chute bridge 
safely. He might have saved the engineer’s life if he had appreciated 
the situation as vividly as he did while on the witness-stand. 

The insecurity of the bridge and the failure of the conductor to. 
command and compel the engineer to always cross it at a safe speed 
were the combined causes of the accident. The company is responsi- 
ble for both— for the imperfect bridge, for although a bridge for con- 
struction-purposes is not required to be as solid and complete as for 
traffic when heavy trains must pass over it, it is necessary that it 
should be solid and complete enough to make it safe. No company: 
has any right to trifle with the lives of its employees, nor to put them 
in greater peril than is incident to the nature of their employment. It. 
cannot for the sake of economy or other cause fail to make even its 
temporary structures sufficiently safe for the contingencies of its spe- 
cial work. No inflexible rule can be laid down on such matters. A 
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scaffolding around a building two storeys high upon which one work- 
man is to stand need not be as solid aud compactly put together as one 
around a tower of several hundred feet in height upon which a half- 
dozen woikmen must stand. Each guild or branch of indastry knows 
its own special needs. A railroad company knows, or it is its duty to 
know at its peril, what is a safe bridge, and there is no sort of doubt 
they did know this bridge was not safe. 

The company is responsible for the other cause, for the conductor 
was the company on that day and for that occasion. He had exclusive 
command of that train—was to the engineer his master for the time 
and did not so much represent the company as personate it. He was 
the company in bodily form with authority to command and power to 
enforce. The pretention that no responsibility can attach to the com- 
pany except when it is present through its chief officers would practi- 
cally relieve it from all responsibility. With its president in New 
York and its directors equally remote no possibility of fastening upon 
it any liability whatever would exist. No other doctrine than that it 
is present in the person of those of its employees who for the time op- 
erate it would give the smallest modicum of protection to the public. 


The defence that no recovery can be had because, even admitting 
that the fault lies with the conductor, his act was that of a tellow-ser- 
vant, is no longer tenable to the extent formerly admitted. The case 
of Chicago, Milwaukee, & St. Paul R. Co. v. Ross, 112 U.S. Rep. 377 
has made an inroad on jurisprudence in the right direction, and we 
have applied the new principle there established at the present term. 
The reasons therefor have been or will be elaborated in our opinion in 
‘Towns v. the same defendant and it would be superfluous to repeat 
them. 

Among the numerous instructions excepted te by the defendant is 
the following ;—that while the plaintiff could not recover damages for 
the death of her son, the jury may assess them in her favour for loss 
of his society and services and for support to such extent as it appears 
he would have given her had he not been killed. 

That charge is error and misled thejury. The loss of his society and 
of his aid in her support is the direct consequence of his death, and 
damages given therefor are damages for his death. Under the law as it 
existed when he was killed such damages are not recoverable. The 
verdict lumps the damages and we cannot know what portion was 
given for the recoverable cause and what for the unrecoverable, and 
we must therefore assess them ourselves. 
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The death was immediate if not instantaneous. The unfortunate 
»aman was precipitated with the engine ninety feet. His forehead was 
-eut and if he survived the blow upon his head, death by drowning fol- 
“owed quickly. No arithmetical calculation can compute the intensity 

of that agony that overwhelms the victim of such an accident when he 
. confronts death, but a sum has to be adopted and its apportionment to 
the duration and intensity of the suffering is not determinable by fixed 
rules. What was endured is unknown and unknowable, but it is safe 
to conclude that the jury gave the larger part of their verdict for the 
loss of support and the laceration of the mother’s heart by the horrible 
death of her young and only son. Those elements of damage must be 
eliminated and we shall reduce the judgment. 

It is therefore ordered and decreed that the judgment of the lower 
court is amended by reducing the sum therein mentioned to one thou- 
sand dollars, and as thus amended it is affirmed, the plaintiff and ap- 
pellee paying costs of appeal. 


No. 1138. 
S. Marx vs. L. D. ALLEN, Jr. AND G. A. SINGER. 


A verdict of a jury on questions of fact as to which the testimony is directly conflicting 
will not be disturbed unless manifesily insupportable. 


we from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 


R. G. Cobb and R, Richardson for Plaintiff and Appellant. 


T. Stillman and Boatner & Boatner for Defendants and Appellees. 


The opinion of the Court was delivered by 

FENNER, J. The action is one for $10,000 damages alleged to have 
been caused to plaintiff by the act of defendants in sending an unau- 
thorized telegram in the name of plaintiff to the officers of the steamer 
Hanna, then on her way to New Orleans and having on board fourteen 
bales of cotton shipped by plaintiff under bill of lading to Gumbel 
Bros. & Meyer, of New Orleans, said telegram directing the boat to 
ignore the bill of lading and te deliver the cotton to Lehman, Abraham 
& Co., in obedience to which the officers of the boat aetually diverted 
the cotton as directed. 

The charge is a serious one, being tantamount to forgery, aud if sus- 
tained, established a wanton ard outrageous interference with plain- 
tiff’s business, which would certaiuly entitle him to damages. 
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Plaintiff’s counsel pithily says: ‘There is but one question to be: 
determined: Was Singer authorized by Marx to send the telegram T 
If he was, of course plaintiff is entitled to no damages. If unauthor- 
ized, plaintiff is clearly entitled to a judgment for some amount.” 

The case was submitted to a jury at the prayer of plaintiff. 

The jury returned a verdict for defendants. It was approved by the 
district judge, who overruled a motion for a new trial. 

The evidence is diametrically conflicting, defendant Singer positively 
swearing that Marx distinctly authorized and directed him to send the: 
dispatch in his name, while Marx and his son as positively swear to. 
the contrary. 

There are circumstances tending to confirm the truth of Singer’s 
testimony, besides the presumption of innocence, which is powerful 
against the probability of a man filiing the responsible position of 
cashier and partner in the leading banking firm of the place, commit- 
ting such an act. 

The jury evidently believed Singer, and we may suppose the judge- 
did not consider their action unreasonable. 

We can discover nothing to jastify us overturning their conclusion. 


Judgment affirmed. 








No, 1124. 
JOHN CHAFFE, ADM’R, vs. F. P. STUBBS ET ALS. 


= Although the burden may be on defendant who avers a compromise, a case will be remanded 
for farther evidence where, the ends of justice requiring it, the proof is seemingly in- 
complete, and plaintiff has offered to disprove authority claimed to have been by him. 
delegated. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 


M. L. Liddell for Plaintiff and Appellant: 


The burden of proof is on the defendant who avers a settlement in full.. 22 Ann. 106, 

Under our law replications to an answer are unnecessary, as the law raises for the plaintiff. 
every defense of law and fact, and he is to be considered as denying-any new matter set 
up by the defendant. 13 Ann. 412; 5 Ann. 294, 

So the defendant who pleads a discharge or settlement with an agent must prove his au- 
thorization. 29 Ann. 363. 

It is no part of the professional duties of an attorney to compromise litigations. Such: 
authority must be express and special. C. C. 2966; 16 Ann. 51; 18 Ann. 54. 

The denial of an attorney's authority to compromise a pending litigation does not have to 
be under oath. Such oath is only required when he acts within. the scope of duties im- 
posed on him by his profession in judicial proceedings. 10 M. 639;-9.M. 95: 10 Ann.. 
350, 669. : 
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Franklin Garrett and Stubbs & Russell for Defendants and Appel- 
lants. 


1. ‘All persons have the capacity to contract, except those whose incapacity is specially 
declared by law. These are persons of insane mind, those who are iaterdicted, minors, 
and married women.” C.C., 1782. 

“A transaction or compromise isan agreement between two or more persons, who, for 
preventing or putting an end to a law-suit, adjust their differences by mutual consent, 
in the manner which they agree on, and which every one of them prefers to the hope of 
gaining, balanced by the danger of losing. This contract mist be reduced into writing.’ 
C. C., 3071; 23 Ann. 696. 

All persons not excepted by (. C. 1782, may undertake the contracc of compromise ; 
but tutors of minors and curators of absentees and of interdicts must be specially au- 
thorized by the judge. C. C. 3072. 

“Transactions have, between the interested parties, a force equal to the authority of 
the thing adjudged. They cannot be attacked on account of any error in law or any 
lesion (otherwise in partitions, C. C. 1398; 13 Ann. 338). But an error in calculation 
may always be corrected.” C.C. 3078; 3 Ann. 95; Rabun ¢:. Pierson, 23 Ann. 697-3. 
Transactions cannot be changed but may be rescinded when there exists error in the per- 
son or matter in dispute, fraud or violence, null title, uuless the compromise was on the 
nullity, false documents, and a suit terminated by definitive judgment without knowl- 
ledge of parties. C. C. 3079, 3080, 3021, 3052; 13 Anu. 62; 16 Ann. 344. 

Boatner acted as attorney and agent of plaintiff in the transaction. As attorney, he 
cannot plead ignorance of the legal effects of signing the transaction; ‘no one can 
allege ignorance of the law.” C.C.7. What cannot be alleged cannot be proved. As 
agent he cannot question his own aathority. Dunn vs. Branner, 13 Ann. 455. 

The act of compromise was admitted in evidence withont objection. Nobody has at- 
tacked the authority of either Boatner representing plaintiff, or Stubbs representing 
defendants, to make and to sign the transaction. There was, then, no error in the per- 
sons. The matterin dispute was the liability of the defendants under the judgment 
and bond sued on which is fully set forth in the act of compromise. There is no pre- 
tense of fraud, or of any legal requirement necessary to rescind a transaction. To 
change the transaction would be ‘‘to substitute anotherinits place. The agreement 
was entire; it has long since been executed by both parties; no recision is claimed on 
the ground of error, fraud, or breach of condition. We think the caseis with the de 
fendants."” Robertson vs. Wilcox. 3 Ann. 96, 

The plaintiff has received a large sum of money; “he cannot be permitted to enjoy the 
fruit; of the compromise, and at the same time to repudiate the corresponding obliga- 
gation imposed’on him by it.” Stewart vs. Haas, 23 Ann. 784. If a transaction be 
rescinded, ‘‘the effect of the annulment is to restore things to the condition they were 
in preyious to the compromise.” 26 Aun. 434. Is the restorkticn possible in this case? 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an action by a succession representative 
against the sureties on the official bond of his removed predecessor, 
who died thoroughly insolvent. 

The suit was originally for some 845,101 40, being the amount of the 
judgment obtained against the succession of the deceased administra- 


tor, but, owing to credits subsequently acknowledged, the claim is 
reduced to $10,609 36. 
42 
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The sureties do not contest their liability to a certain extent. They 
rely on a compromise alleged to have been entered into, since suit, un- 
der which they claim that the only judgment which can be rendered 
against seven of them is one for $10,500 in solido; judgment, however, 
to go against the succession of one of them, T. Purcell, for $1500, in- 
dependently. 

From a judgment of non suit both parties have appealed. 

On the trial the defendants introduced in evidence the act of com- 
promise asserted by them. In rebuttal the plaintiff offered to prove 
that the person representing himself therein as agent had not been 
clothed with the power of entering into such a contract and had ex- 
ceeded what authority had been conferred on him. The evidence 
having been excluded, bills were reserved to the rulings of the district 
judge. 

However muci: it may be claimed asa legal proposition, that the acts 
of the agent bind the principal, this can only be truly said when the 
former acts within the scope of his mandate. 

Where the power is not exhibited at the time of the contract with 
the agent and does not form part of it, it is clear that the acts of the 
latter cannot conclude his constituent, who at all times enjoys the 
privilege of showing by competent evidence, either that ais instrue- 
tions were not carried out or have been transgressed. 

“Whoever deals with an agent is put on his guard by the very fact 
(and does so at his risk. It is his right and duty to inquire into and 
) ascertain the nature and extent of the powers of the agent and to de- 
( termine whether the act or contract about to be consummated comes 
within the province of the agency and will or not bind the principal. 

If the power exhibited is sufficient, the principal will not be per- 
mitted to gainsay the acts of his representative, but-if it is not, he-is 
warranted in repudiating them. 

In the present instance, the written instrument termed the *‘compro- 
mise” does not show on its face that Mr. C. J. Boatner, who therein 
represented the plaintiff, acted in his professional capacity. So (hat 
the question of presumptive authority to compromise does not arise 
and cannot be determined. He there appears to have acted in his in 
dividual capacity only and as an ordinary agent usually does, 


The law requires that the power to compromise be conferred by spe- 
cially delegated authority. R. C. C. 2966. 

| Strictly, the defendants should have themselves established the 

authority of the agent; but as the plaintiff does not deny an agency 
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and proposes to prove that the powers which he delegated have not 
been followed, but, on the contrary, were departed from, it is nothing 
but just to permit him to do so. 

We think the rejected evidence should have been allowed. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed, and it is now ordered that the case be remanded to the 
lower court with directions to receive the excluded evidence, and to be 
further proceeded with as the law provides,—the costs of appeal to be 
paid by the defendants and appellants, those of the lower court to 
abide the final determination of the suit. 

FENNER, J. takes no part, not having heard argument. 


On REHEARING. 
Considering that the proceedings herein, including and subsequent 
to the filing of the amended petition, are evidently based on the writ- 
ten compromise, which is either valid as a whole or not at all, we will 
not hold the defendants subject tu harm from their neglect to prove 
authority, but adhere to our original decree herein, which we think is 
conducive to justice and remains undisturbed. 








No. 1115. 
JOHN M. DEFEE vs. C. D. CovineTon, 


An action for damages for a passive violation of a contract must be preceded by a putting 
in default of the debtor; and such putting in mora must be alleged in order to justify 
the introduction of testimony on the question of damages. 

An allegation that the debtor was put in default by means of a formal demand on him for 
the damages claimed, does not conform with the modes provided by the Civil Code— 
and is not legally sufticient to admit testimony of damages. 


PPEAL from the Third District Court, Parish of Union. 
Graham, J. 


John Young, Allen Barksdale, R. Richardson and T. O. Benton tor 


Plaintiff and Appellant. 
W. R. Rutland, G. H. Ellis and G. A. Killgore for Defendant and 


Appellee. 





The opinion of the Court was delivered by 

Pocut, J. Defendant being sued on a contract of lease for the sum 
of six hundred and fifty dollars, reconvened by a demand sounding 
mainly in damages and amounting to twenty-seven hundred dollars. 
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The case was tried by a jury, who found in favor of plaintiff on his 
principal demand, in the sum of three hundred and fifty dollars, and 
against him on the reconventional demand in the sam of six hundred 
and forty-nine dollars and ninety-five cents, and interests on the sum 
of $449 86} at eight per cent per annum from date until paid. 

Plaintiff appealed from the whole judgment, returning his appeal 
from the judgment on the principal demand to the circuit court and 
that from the reconventional demand to this Court. We are, therefore, 
not concerned with the appeal from the judgment on the main action. 

Ia this Court, plaintifi’s counsel vehemently complain of what they 
term the anomalous condition of the case, presenting the feature of a 
judgment divided on appeal, with one branch pending in one court and 
a second branch in a different court. But we are at a loss to appreciate 
the bearing of their argument, in the face of the record which shows 
that both appeals were taken by themselves and made returnable on 
their own suggestion. 

We can render no order affecting the appeal which has gone up to 
the circuit court; and counsel surely do not mean to suggest that the 
other appeal is improperly before us. 

The position naturally results from the respective jurisdictions as 
defined by the Constitution; andit has already been practically demon- 
strated. Colomb & Gondolfo vs. McQuaid, 36 Ann. 370; Lamorere vs. 
Avery, 32 Ann. 1008. 

The salient facts bearing on the reconventional demand are as fol- 
lows: 

Plaintiff, who had a mail contract with the Post Office Department, 
as carrier between Camden, Ark., and Monroe, La., made a contract 
with defendant to carry the mail between Farmerville and Monroe, at 
the rate of $350 per quarter of the year. During the first quarter of 
the year, 1881, his contract was cancelled by the department for fuil- 
ure to comply with his duty. 

This circumstance interrupted his employment of the defendant 
who thereupon took the same service for the succeeding contractors 
on that route, at a compensation of $450 per quarter. 

In the mean time, plaintiff obtained a sub contract from his sueces- 
sors and by agreement with the latter, he undertook to carry out their 
employment and assumed the payment of defendant's salary—as a re- 
sult of that agreement, the new contractors refused to settle with the 

‘defendant for the quarter ending July 31, 1831. For tliis refusal super- 
induced by plaivtiff’s representative, the defendant claims damages, 
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and it is on the sum due therefor that the jury allowed him eight per 
cent per annum interest. Defendant thereupon refused to carry the 
mail any longer, and the heaviest element of the damages which he 
claims grows out of the alleged violation of the contract by plaintiff. 

On that score the jury allowed him $367 00. The balance of their 
verdict was for an unpaid portion of the quarter ending on March 31, 
183]. 

On trial plaintiff objected to the introduction of any testimony on 
the subject of damages for the alleged violation of his contract, on the 
ground that defendant had failed to allege that plaintiff had been le- 
gally put in default, and he presses consideration of the bill which he 
reserved to the district judge’s ruling on the point. 

Defendant’s contention is, first, that under the circumstances a put- 
ting in mora was unnecessary. From the very nature of his allegation 
of the violation of the contract it appears that he presents the case of 
a passive violation, and hence putting in default was indispensable to 
his recovery of damages. C. C. Arts. 1931 and 1933; Beck vs. Fleitas, 
recently decided, not yet reported. 

But he argued, in the second place, that he had made the plea in an 
amended answer which is of record. His allegation in the answer is 
that he had put plaintiff in mora by means of a demand made on him 
of all claims detailed in his original answer and demand in reconven- 
tion. 

Such a mode of putting in default does not conform with either of 
the rales laid down in the Code, Article 1911. Hence the district judge 
erred in admitting testimony in support of the damages claimed by 
defendant in reconvention on account of the allegéd violation of his 
contract by plaintiff. In the absence of such testimony the jury could 
not have allowed any damages on that seore, and to that extent the 
judement appealed from is erroneous. But that error may be cor- 
rected by an amendment of the jadgment without the necessity of re- 
manding the cause. 

The judgment appealed from is therefore amended by striking there- 
from the sum of three hundred and seventy-six dollars allowed to 
defendant on his reconventional demand for damages on account of the 
alleged violation of his contract by plaintiff; and it is now ordered 
that as thus amended said judgment be affirmed, cost of appeal to be 
paid by defendant, appellee. 

FENNER, J. takes no part, as he was absent when the case was 


argued. 





| 
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No. 1137. 


THE STATE OF LOUISIANA VS. JERRY KING. 


Burglary and larceny may be joined in the same count in an indictment. They are an ex- 
ception to the general rule that two distinct offences cannot be joined in the same count. 


Ignorance of the name of an accused party from whom a confession of guilt was received 
_is of no moment when the party himself is identified as the person who made the con- 
fess‘on. 


PPEAL from the Sixth District Court, Parish of Morehouse. 
Brigham, J. 





S. T. Baird, District Attorney, for the State, Appellee. 


C. Newton for Defendant and Appellant. 





The opinion of the Court was delivered by 
MANNING, J. From a conviction of burglary and sentence thereon 
the defendant has appealed. 


A motion to quash the indictment for duplicity was made and re- 
fused before plea entered, and after conviction the same ground was 
made the subject of a motion in arrest of judgment. 


The duplicity consists in charging the crimes of burglary and lar- 
ceny in one count. 


The general rule is that two distinct offences cannot be charged in 
one count, but the offences of burglary and larceny constitute the most 
conspicuous exception to it. See State v. Depass, 31 Ann. 487 where 
the reason of the rule is explained and the fact that there is sucha 
rule is established by authorities. This was re-affirmed in State v. 
Johnson, 34 Ann. 48, and may be considered as no longer questionable. 


There is a bill of exception to the admission of a confession. There 
were two defendants. The witness who was to testify of the confes- 
sion said he did not know which one of the defendants made the con- 
fession, by which he meant he did not know the name of the confessor 
whether it was Jerry or Sam, but on the two being shewn to him in 
the court-room, he at once pointed out the defendant as the one who 
had confessed. 


This statement is an answer to the objection of uncertainty urged 
by the defendant. 


Judgment affirmed. 

















MONROE, JUNE, 1885. 663 





Simonton vs. McLain et al. 





No. 1130. 
A. C. Simonton vs. L. D. McLAIN ET AL. 


A partnership may become a member of a new partnership; and while the interest of the 
former in the latter may be a firm asset of the first partnership, this will not prevent 
one of its members from suing for aliquidation and settlement of the general partner- 
ship, on appropriate allegations and by making his fellow-members of both firms 
parties. 

In such a settlement, where the affairs of the general partnership are concluded, its debts 
paid and the net profits for division ascertained and reduced to cash, and where ft ap- 
pears that the partner holding said funds has settled with other mem‘ers of the mem- 
ber firm for their interests, defendants have no right to oppose to plaintiff the necessity 
of liquidating the subordinate firm. but he will be decreed directly entitled to recover 
his share. 

PPEAL from the Fifth Distriet Court, Parish of Ouachita. 


P Richardson, J. 


G. L. Gaskins and Thos. A. Garrett for Plaintiff and Appellant: 


No weight must be attached to testimony instrinsically improbable, and suggestive of ool- 
lusion and conspiracy. L. D. 246, referring to 29 Ann. 764. 

Where there is a contention between the parties as to what the contract really is, it will be 
construed by the manner in which it has been executed by both the parties or by one 
of them with the express or implied assent of the other. L. D. 475; 9 R. 308; C.C. 
1956; 4 Aun. 441; 17 Ann. 190. 

The acts aml declarations of the defendants show that plaintiff was recognized and 
treated by them as a partner until the partnership was in a condition to partition the 
profits. By thetr acts aud declarations they caused plaintiff to believe that he had been 
included in the partnership, and to contribute his means to the use of the firm and to 
assist in forwarding the work and carrying out the objects of the partnership, which 
he would not have done but for the letter of McLeod and the acts and declarations of 
McLeod and McLain 

Whoever, by word or act, purposely persuades another that a certain state of things 
eXists, which induces him to act so as to alter his previous position, is estopped from 
denying the existence of that state of things. 5 R. 523; 30 Ann. 50. So too, one who 
by his silence, when it was his duty to speak, decoys another into particular conduct, 
can enforce no advantage thereby acquirea. Meux vs. Martin, 5 Ann. 108. 


Boatner & Boatner for Defendants and Appellees. 


The opinion of the Court was delivered by 

Fenner, J. The plaintiff alleges substantially that in October, 1882, 
he formed a partnership with W. H. Kidd and H. W. McLeod, each 
partner having an equal interest, for the purposes of railway grading 
and of building levees on Ouachita river; the firm style of the part- 
nership was Simonton, Kidd & McLeod; that, shortly afterwards, the 
said firm formed a partnership with L. D. MeLain, for the purpose of 
constructing certain levees on Ouachita river, for the building of which 
McLain had a contract with the State; that the terms of the latter 





| 
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partnership were that McLain should furnish the money necessary for 
the work, that Simonton, Kidd & McLeod should furnish the tools and 
execute the work, and that the net profits were to be divided equally, 
one-half to McLain and the other half to Simonton, Kidd & McLeod ; 
that the work under said contract had been completed, that McLain 
had settled with the State and had received the price; that the net 
profits amounted to $5700, which had been received by and remained 
in the hands of McLain except so much as the latter might have paid 
over to Kidd or McLeod; that McLeod denies that petitioner has any 
interest in the partnership with McLain; that McLain has paid to Kidd 
$950 as his share in the profits, but refuses to settle with petitioner or 
to pay him anything; that McLeod desires to obtain the remainder 
due for his own benefit and to pay his private indebtedness without 
paying petitioner anything; that the affairs of the partnership with 
MeLain are concluded and in a condition for partition and settlement ; 
that he has reason to believe and does believe that the members 
of said partnership will dispose of the assets and property of said 
partnership, so as to deprive him of his share therein, during the pen- 
dency of this suit and that a writ of injunction is necessary to protect 
his rights. 


He prays, therefore, for the citation of Kidd, McLeod and McLain; 
for a writ of injunction; for a judgment settling the partnership, 
ascertaining the net profits and partitioning the same in the propor- 
tion of one-half to McLain and one-sixth to each of the others, and 
for recovery of his share. 


McLeod appeared and filed an exception to the petition on the ground 
that, under the allegations of the petition, plaintiff could only obtain 
a settlement of his alleged interest in the business detailed in his peti- 
tion, in an action for settlement of the partnership of Simonton, Kidd 
& McLeod. The ground of exception is not very clearly stated, but 
the gravamen is that the partnership being between McLain and the 
jirm of Simonton, Kidd & McLeod, the interest therein of said last- 
named firm was a partnership asset, and that plaintiff as a member 
thereof, could not sue for an interest in such a particular asset, but 
was remitted to an action of settiement. 

This exception was overruled, and we think properly. Granting it 
all the force to which in was entitled, it could only go to the limiting 
of the relief sought by plaintiff and not to defeat his action. 


Conceding that plaintiff’s only interest in the partnership of McLain 
& Co. was as a member of the firm of Simonton, Kidd & McLeod, yet 
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his co-partners in the latter firm could not deprive him of his right to 
have a settlement of the firm of McLain & Co. and the amount due to 
his firm of Simonton, Kidd & MeLeod ascertained, and if the co-part- 
ners declined to join him in such an actien, he could assert his right 
by making them co-defendants with McLain. Moreover, under the al- 
legations of his petition that McLain and his partner McLeod denied 
his interest, and that they were settling among themselves and were 
making away with the assets of the firm, he was certainly entitled to 
the relief by injunction. The only right which the exception tended 
to defeat was his right to recover his aliquot portion of the amount 
found to be due to Simonton, Kidd & McLeod before a settlement of 
the latter firm. 
On the merits the question is a difficult one. 


Disregarding a reconventional demand which was voluntarily dis- 


missed, MeLeod’s pleacing (as stated by his own counsel) is a reitera- 
tion of the above exception, with a general denial and a special denial 
that plaintiff? complied with the conditions on which his interest in the 
venture depended. So far as this special denial is concerned, it may 
be dismissed from consideration as not supported by evidence. McLain 
specially denies that he had any partnership with Simonton or Kidd 
or with the firm of Simonton, Kidd & Mcl.eod, or with anybody but 
McLeod alone, who was his only partner, and he avers that he had 
settled in full with McLeod for his share in the profits before the insti- 
tution of this suit. 

After a very careful study of the conflicting testimony in this case 
we are very clear on the following points: that, as between McLeod, 
Simonton & Kidd, they were equally interested in one-half the profits 
of the business of McLain & Co.; that they jointly did the work and 
furnished the tools and were justly entitled to share in the one-half of 
said profits, either as individuals or as members of the firm of Simon- 
ton, Kidd & McLeod. 


On the other hand, we think the weight of evidence is that, so far as 
McLain is concerned, his agreement to the partnership of MeLain & 
Co. was originally made with McLeod alone, and without any consent 
on his part to accept Simonton and Kidd or their firm as his partners. 
Nevertheless, it is clearly shown that he was fully aware of the ar- 
rangement subsisting between McLeod, Simonton and Kidd; knew 
that they were doing the work on joint account with equal interests ; 
was advised that they expected to receive from him their share of the 
profits when realized; received from them several demands to that 
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effect ; promised to notify them when the funds were collected; did 
pay over to Kidd his share of the profits ; but failed to notify plaintiff 
or his agents as he had promised to do; and, although on the very day 
this suit was filed, in response to a demand trom plaintiff for a settle- 
ment, he told him he was ready to pay him’ whenever McLeod should 
say so,—yet he now claims in his answer that, prior to that time, he 
had already settled in full with McLeod. 

The information as to the interests of Simonton and Kidd was com- 
municated to him by McLeod himself, who had even given him diree- 
tions that, in case of his death, he should pay to each of them 
one-third of the share coming to him. 





Now, under all the circumstances disclosed by this record, of which 
the above is but a partial recapitulation, we consider that MeLain 
had assumed relations to these parties, which precluded his right to 
make a settlement with McLeod, without, at least, due notice to the 
others, and opportunity to assert their rights. He had so acted as to cre- 
ate in Simonton the just expectation that he would receive such notice 
and be afforded such opportunity and he had no right to disappoint it. 
Neither had he the right, under the circwmstances, to give credits to 
McLeod and to compensate them against these profits to an extent 
prejudicing the rights of Simonton. 

But, we are moreover satisfied that there had been no actual settle- 
ment with McLeod prior to the date of this suit. Nothing had passed 
between them. The pretended settlement was purely fictitious, con- 
sisting in a mere understanding that a certain warrant for a larger 
amount was to be considered as held for account of McLeod to the 
extent of his interest—the warrant, however, remaining in MeLain’s 
possession. 

Any further proceedings of settlement were taken after the filing of 
this suit, and, in view of the injunction, must clearly be disregarded. 

We, therefore, conclude that, in the eye of the law, MeLain has, or 
should have, the funds still in his possession. 

Is there any obstacle to a settlement of the interests of these parties 
in this proceeding? We think not. The parties are all before us. 
Leaving out the question as to who were the partners of MeLain, we 
are satisfied that Simonton, Kidd & McLeod, whether as individuals 
or as members of the firm of that name, were partners in the one-half 
interest of the profits of McLain & Co. 

McLain has no interest in provoking a liquidation of the firm of 
Simonton, Kidd & McLeod. And so far as Kidd and McLeod are con- 
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cerned, how can they oppose to Simonton the necessity for such liquid- 
ation, when one of them has actually received his share of this 
particular asset, and the other has claimed and pretends to have 
received his share. The objection comes with less grace from McLeod, 
since the only evidence in the record on the subject is to the effect that 
the firm lost money, and that owing to McLeod’s insolvency, Simonton 
and Kidd had been compelled co pay its debts. 

The amount of the net profits of the firm of McLain & Co. is admitted 
to have been fifty-seven hundred dollars, and it is not pretended that it 
owes any debts. There is, therefore, no difficulty about the settle- 
ment, and the judgment of non suit rendered by the district judge 
must be set aside. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
peated from be and is annulled, avoided, reversed, and it is now further 
adjudged and decreed that there be judgment in favor of plaintiff and 
against the defendants, fixing the net profits of the firm of McLain & 
Co. at the sum of fifty-seven hundred dollars; decreeing that the said 
sum belongs to the parties herein in the proportion of one-half to L. 
D. MeLain and of one-sixth each to plaintiffs A.C. Simonton, W. L. 
Kidd and H. D. MeLeod; and that the tools contributed to the business 


by the three last named parties belong to them equally, and that L. 
D. McLain, in possession of the said fund to be divided, be condemned 
to pay over to plaintiff, Simonton, his share of the same, to-wit: nine 
hundred and fifty dollars with legal interest from date of judgment, 
reserving MeLain’s rights against H. D. McLeod, costs of this appeal 
to be paid by the appellees, and those of the lower court by the parties 
in the proportion of their respective interests. 


No. 1134. 


Herrs or W.E. Fry vs. Ei NOBLE ET AL. 


An attorney-at-law, who represents an heir in the settlement of a succession, may legally 
be appointed ad hoc to represent another heir who is absent from the State. 

An acknowledgment of service of judicial proceedings is not a waiver, but an admission of 
actual service. An opposition by such attorney, to the executor’s account, objecting to 
items thereon, is ip the nature of an answer and cures what irregularity may have ex- 
isted, if any. 

The appointment of such attorney by a district judge who once was the counsel of the ex- 
ecutor, if irregular, is not void. That fact did not make him incompetent. He would 
become so when actually recused or recusing himself for cause. 

The seizure of the interest of an heir in the property composing the succession in which he 
inherits, is legal, and the adjudication thereof conveys title. 
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PPEAL from the Fifth District Court, Parish of Ouachita. 
Morgan, J. ad hoe. 


Potts & Hudson for Plaintiffs and Appellees: 

1. Inevery succession in which some of the heirs are absent, an attorney for absent heirs 
should be appointed. R.C. C., 1210, 1661. 

2. Especially is this the case where the will and application to probate it shows that one of 
the test heirs isan absentee. R C. C. 1661, 

3. His duties are to ‘‘assist for them at the inventory,” ‘“‘toinform, with all possible diligence, 
those whom he represents, of the opening of the succession, and to correspond with 
them ;"’ ‘‘ to take care of their interests and to oppose everything which may prejudice 
the same.” R. C. C., 1661, 1662, 1210, 1211. 1212. 

4. Where, ina perfectly solvent succession, the executor files his final account and asks 
judgment, in his favor, against the heirs, they are entitled to citation. In such case the 
publication of notice in the newspaper binds neither the heir present nor absent. 10 
Ann, 674; 11 Rob. 120; 2 L. 147. 33 Ann. 972. 

5. The curator ad hoc cannot waive notice or citation, and cannot legally appear in court to 
represent the absentee till regularly cited 6 R. 142; 12 R. 540; 28 Ann, 258; 14 Ann. 3 

6. A judgment against a person not legally cited is absolutely nulland void. C. P. 612; 
33 Ann. 615; 34 Ann. 1063; Freeman on Judgments, §§ 117, 118, 133, 144 146. 

7. A husband can have no valid claim against the snecession of his deceased wife for ser- 
vices rendered her during marriage. 33 Ann. 1317, 1331; Succession of Ames. 

8. Anappointment of a curator ad hoc by an ineompetent judge is null and confers no au- 
thority toact. 14 Ann. 3. 

9. A joint owner of the judgment ean neithcr be appointed nor act asa curator ad hoc, for 
the absent defendant, against whom the judgment is to he enforced. 31 Ann. 394, 

10. If the succession be closed by the homologation of the final account of the executor, 
then the absent heir cannot be proceeded against by appointment of a curator ad hoe. 
4 Ann. 187; 35 Ann. 1185; 99 M.S. 362; 98 M.S. 476; 95 M.S. 714; 36 Ann , Bracey vs. 
Calderwood. 

11. The undivided interest of an heirin a particular piece of property belonging to the sue- 
cession of his ancestor cannot be seized under execution. The sheriff must seize the 
interest in the whole succession or nothing. 31 Ann. 742. 

12. Notice of seizure must be given to the debtor or his legally appointed agent or attorney, 
and its neglect annulsthe sale. C. P. 654; 8 R. 152; 11 R. 47: 6 Ann. 531; 5 Ann: 737: 
11 Ann. 252. 


Boatner & Boatner for Defendants and Appellants: 


Fraud is never presumed, and the burden is on the party so alleging. Hen. 1 Vol. 487. 

The duties of a curator ad hoc for absent heir does not terminate with discharge of the ex- 
ecutor. 2 Ann. 1010; 1 La. 47; 13 Ann 263; 6 La. 656. 

The judge whose connection with a litigation has been long terminated by the homologation 
of the final account in which the executor has been discharged, may appoint an attorney 
for the absent heir to receive notice of seizure. 10 Ann, 612. 

The curator for an absent heir may acknowledge service of the petition and final account of 
the executor after accepting the appointment, and such an acknowledgment will not 
be a waiver of the rights of the absent heir. 2 Ann. 619. 

In a suit to annul a judgment and a sale thereunder, no other grounds of nullity. will be no- 
ticed than that set forth in the petition. 

When an executor files his final account and asks for the appointment of an attorney for an 
absent heir, no citation to the heir is necessary, and he will be bound by the acknowl- 
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edgment of service of the petition and account made by the curator so ap- 
pointed, and the appearance of the curator in the proceedings. 
Plaintiffs who sue as heirs of the deceased absentee, who is heir under the will, must prove 
that the person whose rights they inherit was alive at the time of the tutatrix’s death. 
Such fact must not be left to conjecture, but must be fixed by certain evidence, and the 


burden of proof is on the plaintiff. 

The attorney for absent heirs cannot have them recognized; such recognition must be 
sought contradictorily with him. i2R, 415. 5 

The plaintiffs claiming a legacy by inheritance from W. E. or W. B. Fly, must prove that 
Fly was alive at the date of the death of the tutatrix, and has died since. If not alive 


at the death of the tutatrix, the legacy lapsed. 


The opinion of the Court was delivered by 

Bermupez, C.J. Thisis an action by heirs to annul a judgment 
rendered against their de cujus, W. E. Fly, during his absence from the 
State, and also to avoid the sale of his property made under it. Prayer 
is further made for rents and revenues and for a partition of the estate 
of the deceased, Mrs. Noble. 

The suit is brought against the judgment creditor, Eli Noble, and 


the transferree thereof, Mrs. Watt, who subsequently became adjudi- 


eatee of the property. 

They deny the pretensions of plaintiffs, aver the validity of the 
judgment, of the transfer and of the sale. 

The distriet judge recused himself and appointed an attorney to act 
as judge ad hoc, who rendered in favor of the plaintiffs a judgment 
from which the defendants appeal. 

The judgment attacked was rendered on an opposed account pre- 
sented in the succession of Mrs. Noble, the grandmother of the de 
cujus, Who was her forced heir for one-fourth of her estate, the remain- 
ing three-fourths accruing, wnder the law and the will of the testatrix, 
to her daughter, Mrs. Watt. 

On that account the executor, who was the surviving husband of the 
testatrix, had placed himself as a creditor for $2400 for services ren- 
dered his wife in the administration of her property and for further 
sums. 

In view of the absence cf the grandson Fly from the State, a curator 
ad hoe was appointed to represent him in the matter. 

The daughter, Mrs. Watt, and the curator ad hoe opposed the ac- 
count and specially the items in favor of the executor. 

Alter trial, judgment was rendered in January, 1879, in several re- 
spects, and specially recognizing the opposed claims of the executor to 
the extent of $3007 42, with interest, one-fourth whereof, $751 82, 


and interest to be paid by the absentee, Fly; the remaining three- 
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fourths by the other heir, Mrs. Watt. An appeal from this judgment 
by Mrs. Watt having been abandoned and none having been taken on 
behalf of Fly, the judgment becoming executory, steps were taken for 
its enforcement against him. 

The curator ad hoc originally appointed was again charged by the 
court with representing further the absentee. 

The interest of the latter in the real property composing the succes- 
sion of his grandmother, was then seized, advertised, appraised and 
adjudicated on Jnly 17, 1880 to his co-heir, Mrs. Watt, to whom the ex- 
ecutor had donated the judgment in his favor. 

Numerous grounds are set forth to seek the nullity of the judgment, 
of the proceedings attending and following it, particularly the sale of 
the property. . 

They appear to be : 

1. That the attorney appointed to represent the absent heir could 
not be entrusted with that duty, as he was the counsel of the other 
heir and has waived service of necessary proceedings. 

2. That the claim of the executor and the allowance of it is illegal 
as prohibited. 

3. That the judgment was framed so as to favor the preferred heir, 
to the prejudice of the absentee. 

4. That the apveal taken by Mrs. Watt and the curator ad hoe was 
fraudulently abandoned. 

5. That the curator ad hoc had interests in conflict with those of the 
absent heir for the collection of the fee of $100 allowed him as cost in 
the proceedings for his services. 

6. That the appointment of the curator ad hoe was made by the dis- 
trict judge on suggestion, and that the district judge, who once was the 
counsel of the executor, should have recused himself and not acted in 
the matter. 

7. That the proceedings were carried on with great haste and the 
property appraised far below its value. 

8. That the property was bid in for less than the writ is credited 
with, and that the entire interest of Fly in his grandmother’s succes- 
sion should have been seized. 

We do not propose to deal with those grounds of complaint seriatim , 
but will consider them under four heads and substantially in the order 

in which they were presented in argument. 
I. 

The fact that the attorney appointed to represent the absentee was 

the counsel of the other heir, was no legal impediment. There ex- 
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isted no difference or clash of interest between the respective interest 
of the parties, save as to the proportion of inheritance, which was in- 
disputable and undisputed. This is evidenced by the telling cireum- 
stance that the account presented by the executor and on which he had 
placed himself as a creditor was opposed alike in the name of the two 
heirs. The interest of the one was that of the other, both being con- 
cerned in resisting what they thought were unfounded claims against 
the estate, so as to increase the residue to be shared by them according 
to their respective proportion to it. 

The curator ad hoc does not appear to have waived service of neces- 
sary proceedings. He acknowledged service of the petition and cita- 
tion for the homologation of the account. The acknowledgment 
implies an admission of actual service. The opposition subsequently 
filed by him is in the nature of an answer and cures what irregularity, 
if any, existed. 2 Ann. 916. 

Il. 

The validity of the claim set forth in the account in favor of the ex- 
ecutor and allowed by the judgment, cannot be inquired into. The 
conclusion of the court on it, constitutes res judicata. 

If there was error in the allowance and in the recognition of che 
rights set up by Mrs. Watt, the appeal taken should have been prose- 
euted. It was abandoned. Parties are not bound to appeal, or where 
they have done so, to prosecute their appeals. They have the right to 
waive the same and even to discontinue in the appellate court, with 
the consent of the appellee. 

The curator ad hoe may have had good reasons not to appeal and 
even not to prosecute the appeal. He may have considered the claim 
as justly allowed and was under no personal obligation to make 
money advances to pursue matters further, after judgment. 

The fact that a fee was allowed him for his services, 1s no disqualifi- 
cation to his representing the absentee. The law allows retribution in 
such cases. If such allowance could disqualify, no absentee could 
then be. represented by a curator ad hoe. 8 La. 47; 17 La. 425. 

Il. 

It is immaterial that the name of the attorney to be appointed cura- 
tor ad hoe was or not suggested. The court made the appointment 
and this suffices. 

If it be true, as charged, that the district judge should not have 
made the appointment of a curator ad hoe and should have recused 


himself as having been the executor’s counsel in the settlement of the 
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estate of Mrs. Noble, the fact that he did not thus recuse himself, in 
the absence of any founded opposition to his action, did not render 
him incompetent. 


A judge truly becomes disqualified only when he has been actually 
recused, or when he has recused himself, for cause. 2 Ann. 628; 10 
Ann. 612; 34 Ann. 629. ‘ 

7s 

The proceedings were regularly and fairly conducted by gentlemen 
occupying a high standing at the bar, for respectability and ability, 
and whose character is far above suspicion. The charges made against 
them are, not only not established, but disproved, and are frivolous on 
their face. 

¥. 

That the writ was credited with more than the property was bid in 
for, cali surely be no cause of complaint. The error, if any was com- 
mitted, is rather beneficial than detrimental. But there was no such 
error. The property was adjudicated for $917 and not $717. 

The property was regularly appraised and nothing shows, if the 
appraisement was for less than its real value, that it was thus ap- 
praised with any fraudulent intent and to injure the absentee. 


The interest of the absent debtor in the succession of his grand 
mother was of one fourth, his legitime by representation of his deceased 
mother. Those who now claim to be his heirs cannot be listened to 
complain that more was not seized than could have been. They cannot 
require impossibilities. The seizure and adjudication of that share 
passed title to it to the judgment creditor, Mrs. Watt, who must be 
quieted therein. 

We are satisfied, as alleged by the plaintiffs, and the defendants have 
no interest to dispute the fact, that W. E. Fly, the absent heir, diced 
early in February, 1882, long after his grandmother had departed this 
life, which she did in 1877. 

The contention of the defense to ascribe the death of Fly to a date 
anterior to that of Mrs. Noble, rests on the principle nemo heres viven- 
tis, and was designed to cut off the plaintiffs from the pretensions as 
heirs. , 

The first appointment of the curator ad hoe was made in 1878. It 
was revived or confirmed in 1880, and it continued to the consumma- 
tion of the proceedings, which culminated in the sale in July 1880. 
1 La. 47; 2 Ann. 1010; 13 Ann. 263. 
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The second appointment of the same curator was a superfluity. The 
proceedings were therefore against a living defendant properly repre- 
sented, and they conclude him and his heirs. 

The judgment complained of is erroneous. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed; and it is now ordered and decreed that there be judgment 
rejecting the demand of plaintiffs, and in favor of defendants, main- 
taining the judgment, proceediugs and sale attacked,—the plaintiffs 
and appellees to pay costs in both courts. 


On ArPLICATION FOR REHEARING. 

The decree in this case was not designed to reverse the judgment of 
the lower court so as to reject the pretensions of the plaintiffs as heirs 
of W. E. Fly, and as entitled as such to his share in the movable pro- 
perty belonging to the succession of his grandmother, and touching 
which there was no dispute in this controversy. The judgment of the 
lower court in those respects remains undisturbed. 

Our previous judgment can be amended without granting a re- 
hearing. 

It is therefore ordered that our previous decree be amended so as to 
read as follows: 

It is therefore ordered and decreed that the judgment appealed from, 
as far as it annuls the judgment on the account in favor of Eli Noble 
and transferred to Mrs. Watt and the proceedings thereunder and the 
sale of the real estate adjudicated to Mrs. Watt, and entitles plaintiffs 
to recover the share of W. E. Fly therein and rents and revenues 
thereof, be reversed. 

It is now ordered and decreed that there be judgment rejecting 
plaintiff’s demand for the nullity of said judgment, of the proceedings 
and of the sale thereunder to Mrs. Watt, and for rents and revenues, 
and that in other respects said judgment appealed from be affirmed at 
plaintiff’s costs in both courts. 


Rehearing refused. 








. No. 1119. 
THE STATE oF LOUISIANA vs. Amos ROBINSON. 


The State can appeal in criminal cases from a judgment sustaining a motion ir arrest of 
judgment when the case is otherwise appealable. 

Objections to an amendment of an indictment must be made when it is oftered or when the 
Court has allowed it, and they must be incorporated in a bill of exceptions. They can- 
not be urged in a motionin arrest of judgment. : 

Objections to a juror must be made when heis presented. They come too late after con- 
viction. 
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A letter written after the homicide by a brother of the deceased to one ot the witnesses for 
: the defendant is irrelevant tu the sole inquiry before the jury and was properly 
excluded. 
A PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 


F. G. Hudson, District Attorney, for the State, Appellee: 

’ One cannot speculate upon the chances of a verdict in his favor, and after conviction object 

4 re to the jury. 

After verdict itis too late to urge disqualification of a juror who sat upon the trial. 8 
Rob. 590; 6 A. 310; 4 A, 182; 13 A. 276; 7 A. 284; 21 A. 546; 25 A. 370, 537, 573; 30 A. 
91; 26 A. 383; 32 A. 1162; 4 Dall. 354. 33 A. 896; 35 A. 24. 

The ruling of atrial judge denying a motion for a new trial based upon the ground that the 
verdict of the jury is contrary to the law and evidence, will not be disturbed unless 
glaringly erroneous. 

This court has no jurisdiction of questions of fact in criminal cases. 33 A. 310, 679, 782; 33 
35 A. 96. 

Irrelevant testimony should be excluded. 

Acts and declarations of one not a party to nor witness in a criminal case, when they do 
not constitute parts of the res geste, are irrelevant and inadmissible. 

The right toamend must be determined when the amendment is offered. 

In an indictment charging murder, an amendment intended to negative prescription of a 
verdict for manslaughter is not one of substance. 

An amendment intended to negative prescription is permissible, 

After consenting to such an amendment, one cannot take advantage after verdict and urge 

' that it should not have been filed. 35 A. 54. 

“Every objection to any indictment apparent on the face thereof shall be taken by demurrer 
or motion to quash such indictment before the jury shall be sworn, and not afterwards.’ 
Rev. Stat. § 1063; Rev. Stat. 187u, § 1064; 32 A 335; 37 A. State vs. Toney Taylor; 35 
A. 96. 

The word indictment shall be understood to include information and prescniment as well as 
indictment, and also any plea, replication or other pleading. Rev. Stat. § .066. 

Where an indictment for a prescriptible oftence is filed more than a year after its alleged 
commission, and prescription is therein negatived by the usual averments, the onus ia 

ft, : not on the Statc to prove the negative. Whar. Criminal Law, § 614; 1st Greenleaf, § 

p . 79 ; State vs. Barrow, 31 A. 691; State vs. Barton, 32 A. 278; State vs. Barfield et al., 36 
A. 89. That which is not necessary to be proved cannot be said to be of substance. 

The State has the constitutional right to appeal in criminal cases where the indictment has 
been quashed before trial or held bad upon demurrer, and where it purports to charge 

~ : an offence perishable with death or imprisonment at hard Jabor. State vs. Miles Taylor, 

oe 34 A. 978; State vs. Ellis, 12 A. 399; State vs. Ross, 14 A.364; State vs. Henry, 10 A. 

207 ; State vs. Cheovers, 7 A. 40; State vs. Humphreys, 35 A. 967. 


Boatner & Boatner for Detendaut and Appellant : 


The opinion of the Court was delivered by 

MANNING, J. An indictment for murder was found against the 
defendant in April 1885 laying the commission of the crime in Feb - 
ruary 1883. After arraignment and plea the district attorney amended 
the indictment with leave of the court by inserting the allegation that 
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the defendant had been a fugitive from justice since the commission of 
the offence. There was a verdict for manslaughter and a motion in 
arrest of judgment because the indictment had not been found within 
a year from the commission of the crime and did vot contain any alle- 
gation that deprives the defendant of the plea of prescription. The 
judge sustained this motion and discharged the prisoner. The State 


appealed. 
The defendant moves to dismiss on the ground that the State cannot 
appeal from a judgment sustaining a motion in arrest. 


The right of the State to appeal in criminal eases when the indict- 
ment has been quashed or held bad on demurrer is settled beyond dis- 
pute. Of course the case must be otherwise appealable, i. e. the crime 
charged must be punishable with death or imprisonment at hard labour , 
State v. Ellis, 12 Ann. 390; State v. Ross, 14 Ann. 364; State v. Taylor, 
34 Ann. 978. 

The language of the court in those cases appears to restrict the 
right to prosecution wherein the indictment was quashed, but that 
was only from abundant caution. There was no need to state the 
doctrine beyond the requirement of the cases then in hand and indeed 
such statement would have been obiter. But the same reasons that 
entitle the State to appeal when the indictment has been quashed and 
the prosecution has thus been prevented, apply when the prosecution 
has been successful but its fruit has been snatched by an arrest of 
judgment. There can be no question arising of putting twice in 
jeopardy, for if we overrule the motion in arrest we simply remand the 
case for sentence. 

The criterion of the State’s right of appeal is whether the ruling of 
the judge is upon a matter with which the jury have nothing to do. 
Where there has been an acquittal by the jury the State cannot appeal 
although there has been a misdirection by the judge, but where the 
jury have nothing to do with the matter in hand but it is a question for 
the judge alone, as in a motion to quash before trial or a motion in 
arrest after conviction, the State may appeal from an adverse judg- 
ment. The function of a jury in criminal cases, to which a sort of 
sacredness has been attached by tradition, is not interfered with by 
the rulings of the judge upon matters wholly disconnected with the 
guilt or innocence of the accused and relating salely to legal questions 
arising upon the structure of indictments or upon the form of plead- 
ings, and there can beand is no reason why the State should not appeal 
when the judgment is alone upon those and kindred matters. 

The appeal cannot therefore be dismissed. 

The lower judge of course ignored the amendment of the indict- 
ment in sustaining the motion in arrest, for if the amendment was 
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properly made the plea of prescription was voidable by the fact of the 

defendant fleeing from justice and it was for him to prove the facts 

necessary to make his plea effective. State v. Barrow, 31 Ann. 691, 

ay The legality of the cénviction thus turns upon the legality of the . 
ee amendment to the indictment. 

‘ The record states that the amendment was made with leave of the 
a court, and the testimony of the circumstances under which it was 
made, which comes up with the bill, shews that the amendment was 
r. submitted to the prisoner’s counsel b2fore it was offered to the court 
an and if assent was not given, certainly no objection was made. That 
es was the time when objection should have been made and we do not 
mean merely verbal objection but a bill should have been taken to the 
court’s permission to make the amendment. 

An objection to the amendment of an indictment like an objection to 
the indictment apparent on its face must be made before the trial is 
had, and cannot be made after conviction. It is assimilated to the 
objection to an incompetent juror. Unless it is made at the time the 
juror is offered, objection cannot be made thereafter. An accused who 
: fails to object to an amendment of the indictment when it is presented 

ee > or when it has been allowed, and who neglects to take his bill to such 
allowance is fairly presumed to waive any objection thereto. He can 
waive it just as he can waive arraignment and he can no more take 
advantage of a want of arraignment when he has specially waived it 
than he can avail himself of objections to an amendment of the indict- 
, ment when he has failed to make them at the proper time. We do not 
oh mean by this to intimate that there are valid objections to the amend- 
‘ ment. We pretermit the discussion of the question whether the amend- 
x. ment is one of substance or of form, and whether it could have been 
ha prevented by timely objection. 

Two bills of exception were taken—one to the sitting of a juror on 
the trial who was disqualified. The objection to him was not made 

; when he was offered nor until after conviction and in the motion for a 
a new trial and comes too late. The other bill was to the refusal of the 
judge to admit in evidence a letter from a brother of the deceased to 
one of the defendant’s witnesses written after the homicide. It was 
a wholly irrelevant to the only question the jury had to decide viz. the 
a, guilt or innocence of the defendant and was properly refused. 

‘ _ It is therefore ordered and decreed that the judgment of the lower 
court sustaining the motion in arrest of judgment in this cause is 
reversed, and the case is remanded with direction to the trial judge to 

\ pass sentence upon the defendant for the offence of which he has been 
convicted. 












































Fenner J. was not present at the argument and takes no part. 


